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ADVERTISEMENT 

TO THE PRESENT EDITION. 


II IS unnecessary to pronounce any formal panegync 
upon the present work of Un, De Lolme. It will, per- 
haps, he sufficient to state, as a testimony of its utility, that 
it has been adopted and received as the grammar of political 
education, and is tne first oj those elemental hooks, whose de- 
sign is to instruct us in the practical wisdom of the British 
Constitution-, which is put into the hands of the student. To 
this might he added, if it were necessary to say more, that it 
has obtained the high approbation 0/ Burke, knd the au- 
thor of the Letters of Junius j the authonty of the 
former, as a philosophical statesman, is as unquestionable, as 
is that of the latter, as one of the best informed in the na- 
ture and principles of the British Constitution. 

The present Edition, independently of its elegance, the 
convenience of its size, and relative cheapness, has many 
advantages entitling it to superiority over every other edition 
of this work hitherto published. 

It embraces many points of constitutional knowledge, 
and legal value, applicable to its subject, which had 

NOT OCCURRED DURING THE AUTHOr’s LIFE. The 

■ British Constitution is a rule of practical wisdom and uni- 
versal benevolence, and therefore, when the exigencies of occa- 
sion suggest any changes and improvement, it opens itself 
readily to receive them. It abhors innovation, but it covets 
improvement, 
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advertisement to the rilESENT EDITION 


The present Edition, therefore, will comprehend, in the 
shape of Notes and an. Appendix, all such changes as are 
material, and notice them in the order wherein theg have 
occurred since the authors death. It will thus cany down 
our Constitutional History to the period at which it 
16 PUBLISHED. No hook, pci'Iiops, ouglU more confidently 
to he placed in the hands of youth. 


JnnimrY 1814. 






ADVERTISEMENT. 

BY THE AUTHOR. 



The book on the English Constitution, of which a 
new edition is here offered to the public, was firet written 
in French and published in HolJand. Several persons 
have asked me the question, how 1 came to think of treat- 
ing such a subject. One of the first things in this coun- 
try, that engages the attention of a stranger, who is in the 
habit of observing the objects before him, is the peculia- 
rity of its government : I had moreover been lately a wit- 
ness of the broils which had for some time prevailed in the 
republic in which I was born, and of the revolution bv 
which they were terminated. Scenes of that kind, in a 
state which, though small, is independent, and contains 
within Itself the principles of its motions, had naturally 
given me some competent insight into the first real prin- 
ciples of governments : owing to this circumstance, and 
perhaps also to some moderate share of natural abilities, I 
%vas enabled to perform the task I had undertaken, with 
tolerable success. 1 was twenty-seven years old when I 
first cfinie to this country : after having been in it only a 
year, I began to write my work, which I published about 
nine months afterwards; and I have since been surprised 
to find that I had committed so few errors of a certain 
kind : 1 certainly was fortunate in avoiding to enter 
deeply into thofe articles with which I was not sufficiently 
acquainted. 


The book met with rather a favourable reception on the 
continent; three successive editionshaving been made of 
it. And it also met here with approbation, even from 
men of opposite parties ; which, in this country, was no 
small luck for a book on systematical politics. Allowing 
that there was some connection and clearness, as well as 
novelty, in the arguments, I think the work was of some 
peculiar utility, if tlie epocli at which it was published is 
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considered, »«. »« "““Sh 'tlTii.r^oSS wa 

me .at the time when the disputes « itli tilt toloints were 

beginning to take a serious turn, both here aiid in c ine- 
ri<S. A work wliicli contaiimd a specious, if not tho- 
rou-hlv true, confutation of those political notions by the 
helS of which a disunion of the empire was endeavoured 
to be promoted, which confutation was moreover noticed 
by men in the highest places, should have proem ed to the 
author some sort of real encouragement 5 at least the pub- 
lication of it should not have urawn him into any incon- 
venient situation. • When my enlarged English edition 
^vas ready for tJie press, had I acquainted ministers that 1 

was preparing to boil my tea-kettle with it, for want of 

bein*’^ able conveniently to afford the expence of pi luting 
it, I'^do not pretend to say what their answer would have 
been ; but 1 am firmly of opinion, that, had the like argu- 
ments in favour of the existing government of this coun- 
try, against republican principles, been shewn to Charles 
the first, or his ministers, at a certain period of his reign, 
they would have very willingly defrayed tlie expences of 
the publication. In defect of encouragement from great 
men, and even from booksellers, 1 had recoui-se to a sub- 
scription ; and ray having expected any success from such 
a plan, shews that my knowledge of this country was at 
that time but very incomplete.® 

* In regard to two subscribers in particular, I was, I confess, 
sadly disiippointed. Though all the booksellers in Loudon had 
nt first refused to have any thing to do with my English edition, 
notwithstanding the French work was extremely wefi know n, yet, 
soon after I had thought of the expedient of a subscription, I 
found that two of them, who are both living, had begun a transla- 
tion, on the recninraeudation, ns they told me, of a noble lord, 
whom they n^ied, who had, till a few years before, filled one of 
the highest offices under the crown. I paid them 10/. in order 
to engage them to drop their undertaking, about which I un- 
derstood they already hod been at some expence. Had the noble 
lord m question fivoured me with his subscription, I would have 

celebrated the generosity and munificeim^ of my patron: but as 

he did not think proner so to do, 1 shall only observe that his re- 
commending mv work to a bookseller, cost me loL 

At the time the above subscription for mv English edition wt; 

the LZ , none 

5, at that time to be found at any bookseller’s in London. I 
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After mentioning the advantages with w hich ray work 
has not been favoured, it is however just I should give an 
account of those by which it has been attended. In the 
first place, as is above said, men of high rank have con- 
descended to give their approbation to it*, and I take this 
opportunity of returning them ray most humble acknow- 
ledgments. In the second place, after the difficulties by 
w Inch the publication of the book had been attended and 
followed, were overcome, I began to share with book- 
sellers ill the profits arising from the sale of it. These 
profits 1 indeed thought to be but scanty and slow : but 
then I considered this was no more than the common 
complaint made by every trader in regard to his gain, as 
well as by every great man in regard to his emoluments 
and his pensions. After a course of some years, the net 
balance formed by the profits in question, amounted to a 
certain sum, proportioned to the bigness of the perform- 
ance. And, in fine, I must add to the account of the 
many favours I have received, that I was allowed to carry 


gave the only copy I had (the consequence was, that I was obliged 
to borrow one, to make my Enarljsh edition froraL and I added, 
that 1 hoped his lordship w’ould honour me with his subscription. 
However, my hopes were here again confounded. As a gentle- i 
man, who continues to fill an important office under the crown, j 
accidentallv informed me about a year afterwards, that the noble 
lord here alluded to, had lent liim my French work, 1 had no ' 
doubt left that the copy I had delivered had reached bis lordship’s 
hand : I therefore presumed to remind him by a letter, that tlie 
hook in question had never been paid for ; at ihe same time apo- 
lotrizino- for such liberty from the circumstances in which my 
late English edition had been published, which did not allow me 
to lose one copy. 1 must do his lordship, who is moreover a 
kni«-ht of the garter, the justice to acknowledge, that, no later 
than a week afterwards, he sent two half-crowns for me to a 
bookseller’s in Fleet-street. A lady brought them in a coach, 
who took a receipt. As she was, by the bookseller’s account, a 
fine lady, though not a peeress, it gave me much concern that 1 
was not present to deliver the receipt to her myself. 

At the same time that I mention the noble earl’s great punctu- 
ality 1 think 1 may be allowed to say a word of my own merits. 

1 waited before 1 presumed to trouble liis lordship, till 1 was in- 
formed that a pension of AOOOL was settled upon him (I could have 
wished much my own creditors bad, about that time, shewvn the 
like tenderness to me), and 1 moreover gave him time to receiiie 

the first quarter. 
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THE AUTHOR'S ADVER'nSEMENT. 


on the above business of selling my book, without any ob- 
jection being formed against me from my not having^ 
served a regular apprenticeship, and without being mo- 
lested by the inquisition. Several autlioi*s have chosen to 
relate, in writings published after death, the personal ad- 
vantages by which their performances had been followed: 
as for^nie I have thought otherwise; and, fearing that dur- 
ing the latter part of niy life I may be otherwise engaged, 
I have preferred to w rite now the account of my successes 
in this country, and to see it printed while I am yet 
living. 

I shall add to the above narrative, wdiatever the reader 
may be pleased to think of it, a few observations of rather 
a more serious kind, for the sake of those persons w'ho, 
judging themselves to be possessed of abilities, find they 
are neglected by tliose having it in their power to do 
them occasional services, and suffer themselves to be mor- 
tified by it. To hope tliat men will in earnest assist in 
setting forth the mental qualifications of others, is an ex- 
pectation which, generally speaking, must needs be dis- 
appointed. To procure one's notions and opinions to be 
attended to, and approved by the circle of one s acquaint- 
ance, is the universal wish of mankind. To diffuse these 
notions farther, to numeroas parts of the public, by means 
of the pre^ or by othep, becomes an object of real ambi- 

, this ambition always proportioned (o the real 

abilito of those who feel it ; ver>^ far from it. Wlien the 

ever thnir ^ mankind is in question, all persons, wliat- 

sdvKas bJnlo" "P®" them- 

vantn^A j • £ <or the very same kind of ad- 
it nwy be 3 of i ^ 

arelikelv to nh/P who 

from the others. to e.xpect much favour 

approved^by^the^^iiblio**^^"^ communicated to, and 
great me,, of tf/ff 1: prevalent among the 

with tlieRonianeiiiperore afterwards 

timse“whl^a"3"edfi;‘o3"‘ 

'“"“e amo^g BodliTSyS' Wag" 
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not to speak of other parts of the world : a long catalogue 
of royal authors may be produced ; nor has it been, we 
may suppose, every king wishing that a compliment 
might be paid to his personal knowledge and abilities, 
that has ventured to give a public specimen of them. 
Ministers, especially after having lost their places, have 
shewn no less inclination tlian their masters, to convince 
mankind of the reality of their knowledge. Noble per- 
sons of all denominations, have treated the public with 
equal condescension, and have increased the catalogue. 
And to speak of the country in which we are, there is, 
it seems, no good reason to make any exception in regard 
to it : and great men in it, or in general those who are at 
the head of the people, are, we find, sufficiently anxious 
about the fate of their own performances, about the suc- 
cess of their speeches, their poems, and their pamphlets. 


Several additions were made to this work, at the time 
I gave the first fjuglish edition of it. Besides a more ac- 
curate division of the chapters, several new notes and pa- 
ragraphs were inserted in it, for instance in the 11th chap- 
ter of the second book; and three new chapters, the loth, 
l6th, and 17tb, were added to the same book. These thi ee 
additional chapters, never having been written by me in 
French, have been inserted in the third edition made at 
Amsterdam, translated by a person whom the Dutch 
bookseller employed for that purpose: as I never perused 
any copy of that edition, I cannot say how well tlie trans- 
lator has perfonned.his task. Having now parted with 
the copy-right of the book, I have forther added four new 
chapters to it, (10, 1 1, B. I. ; IQ, 20, B. II.) by way of tak- 
ing a filial leave of it; and in order the more completely 
to effect this, I may perhaps give, in a few mouths, a 
French edition of the same, which I cannot tell why I 
have not done sooner, in which all the above-mentioned 
additions, translated by myself, shall be inserted. 

In one of the fonner additional chapters, the seventeenth, 
B. II., mention was made of a peculiar circumstance at- 
tending the Dnglish government, considered as a mo- 
narchy, which is the solidity of the power of tlie crown. 
As a proof of this peculiar solidity, it was remarked, that 
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all the nionarchs who ever existed, in any part of tlie 
world, were never able to maintain their ground against 
certain powerful subjects, or a combination of them, w'ith^ 
out the assistance of regular forces at their constant com- 
mand j w hereas it is evident that the pow er of the crown 
in England, is not at this day supported by such means; 
nor even had the English kings a guard of more than a 
few scores of men, when their powder, and the exertions 
they at times made of it, were equal to wdiat has ever been 
related of the most absolute Roman emperors. 

The cause of this peculiarity in the English govern- 
ment, was said to lie in the circumstance of the great or 
pow'erful men in England, bemg divided into two distinct 
assemblies, and, at the same time, in the principles on 
which such division is formed. As a farther proof of the 
solidity of the pow er of the crown here alluded to, may be 
mentioned the facility, and safety to itself and to the state, 
with which the crown has at aJl times been able to de- 
prive any particular subjects of their different offices, how- 
ever overgrown, and even* dangerous, their private power 
may have seemed to be. A very remarkable instance of 
this kind occurred, when the great duke of Marlborough 
was suddenly removed from all his employments: the 
following is the account given by Dean Sw'ift, in his 

Hiitory of the Four last Years of the Reign of Queen 
Aniie, * 

** So that the queen found herself under a necessity, by 
removing one person from so great a trust, to get clear of 
all her difficulties at once: her majesty determined upon 
t c latter expedient, as the shorter and safer course; and 
aunng the recess at Cliristmas; sent the duke a letter to 
^ had no farther occasion for his service. 

“ There has not perhaps in the present age been a 
dearer instance to shew tiie instabUity of power, which is 
not founded on virtue : and it may be an instruction to 
princes, who are well in the hearts of their people, that 

“y particular person, although 
a u, the greatest subject m Christendom, found his power. 
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credit, and influence crumble away on a sudden* and ex- 
cept a few friends and followers, the rest droDoed off in 
course, B. 1. 7i€ar the eml ^ 

The ease with which such a man as the duke was sud- 
denly removed, Dean Swift has explained, by the neces- 
sary advantages of princes who possess the afifection of 
tneir people, and the natural weakness of power which is 

not founded on virtue: but these are very unsatisfactory 

explanations. The Wstory of Europe, in former times, 

® , r®. ^ series of examples to the contrary, and 

exhibits instances without number, of princes either in 

cessantly engaged in resisting in the field the competition 

of subjects invested with the eminent dignities of the 

re^ni, who were not by any means superior to them in 

point of virtue, or living in a continued state of vassalage 

under some powerful man, whom they durst not dis- 
miss.* 

The cause of the peculiarity, and in short the political 
phaenomenon in the English constitution, wffiich we nien- 
tion, ccr^nly lies in the frame of the English parliament, 
and the division of the great men in the state, that takes 

place in it. To attempt to give a demonstration of this 

assertion otherwise than by facts, as is done in the chapter 
here alluded to, would lead into difficulties whicli the 
reader is httle aware of. In general, the science of poli- 
tics, considered m an exact science, that is to say, as a 
science capable of actual demonstration, is infinitely deeper 
than the reader so much perhaps as suspects. The know- 
ledge of man, on which such a science, with its prelimi- 
nary axioms and definitions, is to be grounded, has 
hitherto remained surprisingly imperfect: no tolerable ex- 
planation of that continual human phaenomenon, laughter, 
has been given, as yet; and the powerful, complicate, sen- 

Henry the third, of France, in'regard to 
the dukes of Guise, had at last recourse to assassination: and 
such an expedient is the settled method adopted by the eastern 
monarchs; nor is it very sure they can always do otherwise. In 
England, war indeed sometimes been waged against the kino- 
but it is essential to observe, that it has never been done but 
persons who positively laid claim to the crown. As to Cromwell 
when he opposed Charles the first, it was (as every one knows* 
who has read that part of the English history) in the kinor»s own 
name he made war against him. ® 




THE AUTHOR’S APTCRTISEMENT. 



which each sex produces in 


afe°auairinexpVicable^up^^ To conclude the above 
dieression, which may do very well for a preface, I '•jjall 

ZL in seeking for the demonstration of the political 
theorem above expressed, will tliereby be ed through a 
field of observations which they will at first little expect , 
and in their way towards attaining such demonst ration, 
will find the science, commonly called metaphysics, to be 
at best but a very superficial one, and that the mathema- 
tics, or at least the mathematical reasonings liitherto used 
by men, are not so completely free from error as has been 

^^^Out of the four chapters added to tlie present edition, 
two, the 10th and 1 1th, B. L contain among other things, 
a few strictures on the courts of equity; in which I wish 
it niav be found I have not been mistaken : of the two 
others, the one, 19th, B. II., contains a few observations 
on the attempts that may in difierent circumstances be 
made, to set new limits on tlie authority of the crown ; 
and in the 20th, a few general thoughts are intro- 
duced on the right of taxation, and on the claim of 
the American colonies in that respect. Any farther ob- 
servations I may hereafter make on the English govern- 
ment, such as comparing it witli the other governments of 
Europe, and examining wdiat diflFerence in the manners of 
the inhabitants of this country may have resulted from it, 
must come in a new work, if 1 ever undertake to treat 
these subjects. Iti regard to the American disputes, what 
1 may liereafter write on tliat account, will be introduced 
in a work which 1 may at some future time publish, 
under tlie title of Histoire deGeorge TvoiSyJRoi d' AngletevrCj 
or perhaps of Histoire d: Angleterre, depuis tajinee 1765, 
(that in which tlie American stamp duty was laid) jtis- 

(jnes 178 — meaning tliat in which an end shall 

be put to the present contests, f 

* Certain errors that ore not discovered, are in several cases 
compensated by others, which arc Cfjually unperceived 

t A certain book wiitten in Frencli, on the subject of the 

American disputes was, I have been told, lately atliilmted to me. 
Ill which 1 had no share whatever. 
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BOOK 1. 


INTRODUCTION. 


The spirit of philosophy which peculiarly distin- 
guishes the present age, after liaving corrected a number 
of errors fatal to society, seems now to be directed to- 
wards the principles of society itself; and we see pre- 
judices vanish, which are difficult to overcome in pro- 
portion as it is dangerous to attack them.^ Tliis rising- free- 
dom of sentiment, the necessary forerunner of politic*?! free- 
dom, led me to imagine that it would not be unacceptable 
to the public to bemiideacc|uainted with the principles of a 
constitution, on which the eye of curiosity seems now to 
be universally turned; and which, though celebrated as 

a model of perfection, is yet but little known to its ad- 
mirers. 

I am aware that it will be deemed presumptuous in a 
man who has passed the greatest part of his life out of 
Liiiglaud, to attempt a delineation of the Llnglish govern- 

5 \ ^v li ic^li is supposed to be so complicated 

as not to be understood, or developed, but by those who 

have been initiated in the mysteries of it from tlieir 
infancy. 

But, though a foreigner in J^iiglaiid, yet as a native of 
a free country, 1 am no stranger to those circumstances 

» As every popular uoiioii, whiuli may contribute to the sup- 
port of ail arbitrary goveruiuent, is at all times vigilantly pro- 
lected by the whole strength of it, political prejudices are, last of 
all, if ever, shaken oiT, by u nation subjected to such a govern- 
ment. A great change in this respect, however, has of late taken 
place in Fmnce, where this hook was first published, and opi- 
nions are now discussed there, and tenets avowed, which, in the 
tune of Louis the fourteenth, would liave appeared doworio'ht 
blaspheuiy : it is to this an allusion is made above. ** 
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wliicli constitute or characterise liberty! even tlie great 
disproportion between the reputilic of which 1 am a 
member, and in which 1 formed my principles, and the 
British empire, has perhaps only contributed to facilitate 
mv political inejuiries. 

As the mathematician, the better to discover the pro- 
portions he investigates, begins witli freeing his equation 
from coeflicieuts or such other quantities as only per[)lex, 
witliout properly constituting, it — so it may be advantage- 
ous to the investigator of the causes that produce the 
equilibrium of a government, to have previously studied 
them, disengaged from the apparatus of fleets, armies, 
foreign trade, distant and extensive dominions, in a ^vord, 
from all those brilliant circumstances which so greatly 
affect tlie external appearance of a powerful society, but 
have no essential connection w’ith the real principles of it. 

It is upon the passions of mankind, that is, upon causes 
whidj are unalterable, that the action of the various n? 


a state depends. The machine may vary as to its dimen- 
sions, but its movement and acting springs still remain 
intrinsically the same; and that time cannot in any shape 
be considered as lost, which has been spent in seeiiio- them 
act and move in a narrower circle. 

One other consideration I will suggest, wliich is, that 
the very circumstance of being a foreigner may of itself be 
*fl^^^ded, in this case, with a degree of advafitao*e. The 
•Eliiglish theniselv'es (the observation cannot give tliem any 
offence) having their eyes open, as I may say, upon their 
liberty, from their first entrance into life, are perhaps too 
mucli familiarised with its enjoyment, to inquire, with real 

tiZfnf Having acquired practical no- 

on it, and these notions being slow ly and arad nail v iin- 

behold it without any hio-h de-ree 

Ike the recluse inhabitant of a palace, who U&ns in 

evlt' r.** experienced "the MkSl e£et of s 

man who, havina alw-vc 1,1 1 u’ “ please, like a 

scene before his eyes coutiwf and extensive 

indifl’ereiice ’ '““*^"“es for ever to view it with 


beholding at once the various oarf. nf a 
cons, itution displayed before him, which, at thrsaine Hme 

iiicoiiveiiieiiccs secininglv iiievihhil hai,„ili- ■ 

ttae cTied iStlSSn; “3' 

regarded as more desirable than nossihliT ° 

..rongiy .feted 4 W be eSdT. 

general principle which governs them. * 

Tvitl,”*^ ^ insimiate that 1 have penetrated 

essio^ '''"“S'* Prepo”! 

session , and if, either in treating of the cause, wwl. 

*hose by 

foiinrl n/. * *^^*'^*^*“6*^* i*iy observations sliould be 

S ie™ It" "S'"; ' '’tr 

'Util History, or with daily experience. Of niv readers ' 
in general I also request, that they will not judge of the \ 

I Human nature: a consideration which is almost the 

gl'ected irthe^'^'-t^'’^* *‘“f billierto too much iic- 
glee ted by Uie writers on the subject of government 
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CHAP. L 

CAUSES OF THE LIBERTY OF THE ENGLISH NATION. 

REASONS OF THE DIFFERENCE BETWEEN THE GO 

VERNMENT OF ENGLAND, AND THAT OF FRANCE. 

IN ENGLAND, THE GREAT POWER OF THE CROWN, 
UNDER THE NORMAN KINGS, CREATED AN UNION HE- 
TWEEN THE NOBILITY AND THE PEOPLE. 


When the Romans, attacked on all sides by the bar- 
barians, were reduced to the necessity of defending the 
centre of their empire, they abandoned Great Britain as 
well as several other of their distant provinces. Tiie 
island, thus left to itself, became a prey to the nations 
inhabiting the shores of the Baltic 5 who, having first 
destroyed the ancient inhabitants, and for a long time 
reciprocally annoyed each other, established several so- 
vereignties in the southern part of the island, afterwards 

called England, w hich at length were united, under Egbert 
into one kingdom. * 

1 lie successors of this prince, denominated the Anglo- 

ftaxon princes, among whom Alfred the great and Ed- 
ward the confessor are particularly celebrated, reigned for 
about two l.uiidred years; but, thougli our knowledge of 

* tn^r *^'7"** tins early period of the Englishliis- 
tory IS in some degree exact, yet we have but vague and 

deed tn all i general relation, common iii- 

aeeci to all the governments established bv the imrH.nr.. 

* a king and a body of nobility • and 

the expressions of sirWiin^rn Tf i ^ 

like so*^ many antique, ioken o^lf.”" 

may still reoresent snmoH * * defaced pictures, wliich 

of those ages, though littl^'^f hJ ^ “"‘I fashions 

or resemblance." ^ proport ions. 


See [i 


is Introduction to the /fis/ory of England. 
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li IS at the era of tlie cmicjuest, that we are to look fo 
the real fouiKlation of the English constitution. From that 
jieriod, says Spelnian, iiovus secionim iiascitnr ordo ^ 
ham of Normandy, having defeated Harold, and made 

hmiselt master of the crown, subverted the ancient fabric 

oftiiehaxon legislation : he exterminated, or expelled, the 

•n ^pchnaii, Of Parhame)}/ s ^It has been a favourite thesis 

IJieleiul that the Saxon government was at 
the time of tlie conquest by no means subverted : that W'illiam of 
Normandy legally acceded to tlie throne, and co iseqnetitlv to he 
engagements, ol the Saxon kings; and much argmueiH ha^ 
pai Mcniar been employed uiib regard to tlic word conquest, which 
I was said, in the feudal sense only meant acquisition. These 
opi nions have been narticularly insisted upon in times of popular 
opposition: and indeed there was a far greater probabilitv of 
success, in ruisino* among the people tlie notions familiar to them 
of legal claims and long established customs, than in arouing* w itli 
them from the no less rational, but less determinate amf somewhat 

dangerous doctrines concerning the original lights of mankind, 

and the lawfulness of at all times opposing force loan oonressire 
government. 

But if we eonsider, that the manner in which the public power 
IS formed in a state, is so very essential a part of its «-overnment 
and fillet o thorough change in this respect was introduced into 
tiiglaiid by the conquest, we shall not scruple to allow that a 
new governmciu was estubli.shed. Nay, as almost tlie whole landed 
property in the kingdom w-as at that time tninsferred to otlier 
hands, u new system of criminal justice introduced, and the lan- 
guage of the law moreover altered, the revolution may be said 
to have been such as is not perliaps to be paralleled in the history 
of any other country. 

Some Saxon laws, favourable to the liberty of the people, were 
indeed again established under the successors of VV^illiani ; but the 
inlrndijction of some new modes of proceeding in the courts of 
justice, ami of a few particular law’s, cannot, so Tong us the rulin'^ 
power in the state remains the same, he said to be the introduction 
ofunew government; and, as w’lien the laws in question were 
again established the public |)ower in England coiiiiniieil iu the 
same channel where the conquest has placedit,they were more pro- 
perly new modifications of the Anglo-Norman consliluiion, Ilian 
they were the abolition of it ; or, since they were again adopted 
from the Saxon legislation, they were rather limitatious of that 
legislation, than the restointioii of tlie Saxon government. 

Contented, however, w'ith the two authorities I have above 
quoted (Spelman and Temple) 1 shall dwell no longer on a discus- 
sion of the precise identity, or diHcrtnicc, of two governments 
that is, of two ideal systems, which only exist in the conceptions of 
Wien. Nor do J wish to explode a doctrine, which, iu the opinion 
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former occupiers of lands, in order to distribute tlicir pos- 
sessions amon^ his followers; and established the feudal 
system of government, as better adapted to his situa- 
tion, and indeed the only one of which lie possessed a 
competent idea. 

This sort of government prevailed also in almost all the 
other parts of Europe. But, instead of being established 
by dint of arms and all at once, as in Englanti, it had only 
been established on llie continent, and particularly ili 
France, through a long series of slow successive events ; a 
difference of circumstances this, from which consequences 
were in time to arise, as important as they were at first 
difficult to be foreseen. 


The Genuau nations who passed the Rhine to conquer 
Gaul, were in a great degree independent. Their princes 
had no other title to their power, but their own valour 
aiid tJie free election of the people ; and as the latter had 
acquired iu their forests but contracted notions of solS 
rcigii authority, they followed a chief, less in quality of 
subjects, than as companions in conquest. ^ 

Besides, this conquest was not tlie irruption of a foreio-n 
army whiuh only takes possession of fortified towns "it 
was the general invasion of a whole people, in search of 
new habitations : and as the number of the conquerors 
bore a great proportion to that of the conquered who 
were at the same time enervated by long pea^ the 
expedition was no sooner completed than alfdan^ w« 

•imn* t ’ 1®*^ course their union also. After dividiiio- 

occupy, they separated; and though dieirtenure waQ^rfi ** 

pleased to gram that a material clLfJn ^ } ’® r®“‘*er shall be 

quest, effemed in the gmerument f.® ‘'>e con- 

bcforc him, of such chano-e halin“ «r! ‘ i‘ .Presently he laid 

C T,'’^rr‘“ eonltiuuion ^ establishment 

1 ne hefs were oriffinallv calinri 

and It was not till unfer Clmrles ; 

"se- bee Benejicium— Gloss. Du CarTgel*® «o he 
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Under the kings of the first race, the fiefs, bv the 
nmtual coniuvance of the leaders, at first became at.ni.al • 
afterwards, held for life. Under the descendants of Charle 
magne, they became hereditary." And when at length 
Hugh Capet effected his own election to the prejudice of 
Charles ot Lorrain, intending to render tlie crown, which 
m fact was a fief, hereditary in his own familv,' he 
established the hereditariship of fiefs as a generar prin- 
ciple; and troin this epoch, authors date the complete esta- 
bhshment of the feudal system in France. 

On the other hand, the lords who gave their suffrao-es 

interest of their own ani- 
bition. they completed the breach of those feeble ties 
which subjected tiiem to the royal authority, and became 
every where independent. They left the king no juris: 
diction either over themselves, or their vassals : they re- 
served the right of waging war with each other: they 
even assumed the same privilege, in certain cases, with 
regard to the king himself; ^ so tliat if Flugh Capet, by 
rendering tlie crown hereditary, laid the foundation of the 
greatness of his family, and of the crown itself, yet he 
added little to his own authoritj^ and acquired scarcely 
any thing more than a nominal superiority over the num- 
ber of sovereigns who then swarmed in France.® 


^ Apud Francos vero^ senswi pedetentirngucy jure h:EredUario 
ad hiprede.f transierunljeuda; quod labente sreculo nono incipit. See 
Feuduin — Du Cange. 

® Hottoiiiniilias proredbejfond a doubt, in hls Francogallia, that 
under thetw’o first mces of kings, the crown of France was elective. 
The princes of the reigning family had nothing more in their fa- 
vour, than the custom of enusingone of that house. 

^ The principal of these cases was when the king refused to 
appoint judges to decide a difierenee between hiinseir and one of 
his first barons ; the latter had then aright to take up anus against 
the king; and the siibordinote vassals were so dependent on their 
immediate lords, that they were obliged to follow them against the 
lord paiamoiint. St. Louis, though the power of the crown was 
in his time much increased, was obliged to confirm both this pri- 
vilege of the first barons, and this obfigatiou of their vassals. 

s “ The grandees of the kingdom,” says Mezeray, “ thought 
that Hugh Capet ought to put up with all their insults, because 
they haa placed the cro^Yn on his head; nay, so great was their 
licentiousness, that on his writing to Audebert, viscount of 
Terig ueux, ordering him to raise the siege he had laid to Tours, 
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But the establishment of the feudal system in Ejig’laiul, 
was au immediate and sudden cousequejire of that con- 
quest which introduced it. Besides, this conquest was 
made by a prince who kept the greater |)art of his army 
in his own pay, and who was placed at llie head of a 
people over whom he was an hereditary sovereign : cir- 
cumstances, which gave a totally different turn to the 
government of that kingdom. 

Surrounded by a warlike, though a conquered nation, 
William kept on foot a part of his army. The English, 
and aficr them the Normans themselves, liaving revolted, 
he crushed both ; and the ne^v king of England, at the 
head of victorious troops, having to do with two nations 
who lay under a reciprocal check from tlie enmity they 
bore to each other, and were moreover equally subdued 
by a sense of their unfortunate attempts of resistance, 
found himself in the most favourable circumstances for 
becoming an absolute monarch j and his laws, Ihus pro- 
mulgated in the midst as it were of tliniider and lightning, 
imposed the yoke of despotism both on tlie victors and 
tlie vaiKiuished. 

He divided England into sixty thousand two hundred 
and fifteen military fiefs, all held of tlie crown ; the pos- 
sessors of which were, on pain of forfeiture, to take up 
arms and repair to his standard on the first signal : he 
subjected not only the common people, but even the 
barons, to all tlie rigours of the feudal government. He 
even imposed on them his tyrannical forest lawsJ' 

He assumed the prerogative of imposing taxes. He 
invested himselt with the whole executive power of go- 
vernment. But what was of the greatest consequence, he 
arrogated to himself the most extensive judicial power in 

and asking him, by way of rcpioaeii, who bad made bini a 

viscount ? that nobleman haughtily answered, ‘ Not yon, hnttliose * 

w ho made you a king.’ Non jms vous^ mais ceucc gui vous ont 
J^alt roi'^ 

h pjg reserved to himself an exclusive jirivilege of killing game 
throngliout all England, and enacted tlie severest neiialties on 
all wlio should attempt it w iihout liis perinissioH. The snupres- 
siou, or rather initigutioii of these penalties, was one ol the 
articles of the Charta de Forexla^ which the barons afterwards 
obtained by force ot arms. Ntillus de ceiero aynittat viiamy vet 
t/ietnbray pro veiidiione woji'rd.— Cli. de Forest, Art. lo. 


OF ENG 


9 



the establishment of the court which was called anta regis; 
a formidable tribunal, whidt received appeals from all the 
courts of the barons, and decided in the last resort on the 
estates, honour, and lives of tlie barons themselves j and 
which, being wholly composed of the great officers of the 
crown, removable at the king’s pleasure, and having the 
king himself for president, kept the first nobleman in 

the kingdom under the same controul as the meanest 
subject. 

Uhus, wliile the kingdom of France, in consequence of 
the slow and gradual formation of the feudal government, 
found itself, in the issue, composed of a number of parts 
simply placed by each other, and without any reciprocal 
adliercnce, the kingdom of England on the contrary, in 
consequence of the sudden and violent introduction of the 
same system, became a compound of parts united by the 
strongest tics : and the regal anthoritys by tlie pressure of 
its immense wciglit, consolidated the whole into one com- 
pact indissoluble body. 

To tliis difference in the original constitution of France 
and England, that is, in the original power of their king.s, 
we are to attribute the difference, so little analogous to its 
original cause, of their present constitutions. It is this 
whicli furnishes the solution of a problem which, I must 
confess, for a long time perplexed me, and explains the 
reason why, of two neighbouring nations, situated almost 
under the same climate, and having one coinmon origin, 
the one has attained the summit of liberty, the other ha’ 
gradually sunk under the most absolute monarchy. 

In France tlie royal authority was indeed inconsiderable; 
but this circumstance was by no means favourable to the 
general liberty. The lords were every thing; and the 
bulk of the nation were accounted nothing. All those 
wai*s which were made on the king, had not liberty for 
their object; for of this their chiefs already enjoyed but 
too great a share : they were the mere effects of private 
ambition or caprice. The people did not engage in them 
as associates in the support of a cause common to all ; 
they were dragged, blindfold and like slaves, to the 
standard of their leaders. In the mean time, as the laws 
by virtue of which their masters were considered as vas- 
sals, had no relation to those by which they were them- 
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selves bound as subjects, the resistance, of which tliey 
were made tlie instruments, never produced any advan* 
tageous consequence in their favour, nor did it establish 
any principle of freedom that was in any case applicable 
to them. 

The inferior nobles, who shared in the independence of 
the superior nobility, added also the effects of their own 
insolence to the despotism of so many sovereigns j and 
the people, w'earied out by sufferings, and rendered des- 
perate by oppression, at times attempted to revolt. But, 
being parcelled out into so many different states, they 
could never perfectly agree, eitlier in the nature, or the 
times of their complaints. The insurrections whicli ought 
to have been general, were only successsive and parti- 
cular. In the mean time the lords, ever uniting to avenge 
their common cause as masters, fell w itli irresistible ad- 
vantage on men who were divided j the people were thus 
separately, and by force, brought back to their former 
yoke ; and liberty, that precious offspring which requires 
so many favourable circumstances to foster it, was every 
where stifled in its birth.* 

At length, when by conquests, by escheats, or by 
treaties, the* several provinces came to be re-united to 
the extensive and continually increasing dominions of the 
monarch, they became subject to their new master, already 

• It may be seen in Mezeray, bow the Fleming’s, at the time of 
the great revolt which w'as caused, as he says, “ by the inveterate 
hatred of the nobles fles gentilskommesj against the people of 
Ghent,'* were crushed by the union of almost all tlie nobility of 
France, See Mezeray, Reign of Charles VI. 

The word re-union expresses in the French law. or history, 
the reduction of a province to an immediate dencnucnce on tlie 
crown The French lawyers, who were at all times remarkably 
zealous for the aggrandisement of the crown, a zeal which would 
not have been hlameable, if it had been exerted only in the sup- 
pression of lawless aristocracy, always contended, tliat when a 
provi nce once canie^ into the possession of the king, even any pri- 
vate dominion of his before he acceded to the throne, it hecunie 
re-united for ever : the ordon nance of Moulins, in the year istiG, 
has since given a thorough sanction to these principles. The re- 
union of a province might be occasioned, first, by the case just 
mentioned, of the accession of the possessor of it to the throne : 

lusal the accession of Henry IV. (the sister of the late king being 
excluded by the Suliclaw) Navarre, and Bearn were re- united.’ 
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trained to obedience. The few privileges which the cities 
had been able to preserve, were little respected by a 
sovereign who had himself entered into no engagement 
for that purpose; and as the re-unions were made at dif- 
ferent times, the king was always in a condition to over- 
whelm every new' province that accrued to him, with tlie 
w eight of all those he already possessed. 

As a farther consequence of these differences between 
the times of the re-unions, the several parts of the kingdom 
entertained no views of assisting each other. When some 
reclaimed their privileges, the others, long since reduced 
to subjection, had already forgotten theirs. Besides, these 
privileges, by reason of the differences in the governments 
under which the provinces had formerly been held, were 
also almost every where different: the circumstances which 
happened in one place, thus bore little affinity to those 
which fell out in another; the spirit of uaiou was lost, or 


Secondly, by the felony of the possessor, when the king w’as able 
to enforce by dint of arms, the judgment passed by the judges he 
had appointed : thus the snialllordship of Kamhouillet was seized 
upon by Hugh Capet,, on which authors remark that it was tire 
first dominion that was re-united ; and tire duchy of Normandy 
was afterwards taken in the same manner by Philip Augustus from 
John king’ of Foglaiid, condemned for the murder of Arthur duke 
of Britaiiny. Thirdly, by the last will of the possessor : Provence 
was re- uni ted in this mnnner, under the reign of Lewis XI, 
Fourthly, by intermarriages: this was the case of the county of 
Champagne, under Philip the Fair; and of Britanoy under 
Francis 1. Fifthly, by the failure of heirs of the blood, and some- 
times of heirs male ; thus Burgundy was seized upon by Lewis XI. 
after the death of Charles the Bold, duke of that province. Lastly, 
by purchases: thus Philip of Valois purchased the barony o 
Montpellier; Henry IV. the raarquis-at of baliices; Lewis Xlll. 

the nriucinality of Sedan, 6cc. 

These difierent provinces, which, with otli^s united, or le- 

iinited, after a like manner, now compose the French monarchy, 
not only tints conferred on their respective sovereigns diftercnt 
titles, hntnlsodiflered from each other with respect to the laws 
which they followed, and still follow : the one are governed by 
the Roman hiw, and are called Pays rie DroiUcrU ; the otheis 

follow particular ciistoms, which in proMss of time lat , ■ 

down ill writing, and are called Pays de Droit Cou umier. , ■ 
provinces the peoiile had, at times, purchased privi e„ 
their princes, wlilcli in the diflerent provinces were also dif- 
ferent, accorJing to the wants and temper of the princes who 

grauted them. 
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rather had never existed: each province, restrained within 
lu particular bounds, only se.-ved to insure the genera 
Lbmission ; and the same causes ^^dllch had reduced that 
warlike, spirited nation, to a yoke of subjection, concurred 

also to keep them under it - . , 

Thus liberty perished in France, because it w anted a 

favourable culture and proper situation. Planted, if I 
may so express myself, but just beneath the surface, it 
presently expanded, and sent forth some large shoots j but 
having taken no root, it w'as soon plucked up. In Eng- 
land, on tlie contrary, the seed lying at a great depth, and 
being covered with an enormous w^eight, seemed at first 
to be smothered 5 but it vegetated witli the greater force ; 
it imbibed a more rich and abundant nourishment ; its sap 
and juice became better assimilated, and it penetrated and 
filled up witli its roots the whole body of the soil. It was 
the excessive power of tlie king which made England 
free, because it was this very excess tliat gave rise to the 
spirit of union, and of concerted resistance. Possessed of 
extensive demesnes, the king found himself independent j 
vested witli the most fonnidable prerogatives, he crushed 
at pleasure the most powerful barons in the realm : it w’as 
only by close and numerous confederacies, tlierefore, that 
these could resist his t}Tanuy ; tliey even were compelled 

to associate the people in them, and make them partners 
of public libertj^ 

Assembled with their vassals in their great halls, where 
they dispensed their hospitality, deprived of the 

h I tola 'll * '1* ^ 


mf r •• %Ji LUC amuse- 

meuts of more polished nations, naturally inclined, besides, 

freely to expatiate on objects of which their hearts were 
full, their conversation naturally turned on the injustice of 
the public impositions, on the tyranny of the judicial 
proceedings, and, above ail, on tlie detested forest laws. 

in^of r" of cavilling about the mean- 

dis^d^n.wL ^ Pi’ecise, or rather 

W r efa of sophistry, they were naturally 

the right of the stronsr^i ^ is nothing more than 

exertion of a similar right. ^ repressed by the 
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The different orders of the feudal government, as esta- 
blished iu England, being connected by tenures exactly 
similar, the same maxims which were laid down as true 
against the lord paramount in behalf of the lord of an 
upper fief, were likewise to be admitted against the latter, 
in behalf of the owner of an inferior fief. The same 
maxims were also to be applied to the possessor of a still 
lower fief : they farther descended to the freeman, and to 
the peasant ; and the spirit of liberty, after having circu- 
lated through the different branches of the feudal subor- 
dination, tlius continued to flow through successive homo- 
geneous channels it forced to itself a passage into the 
remotest ramifications, and the principle of primeval equa- 
lity became every where diffused and established. A 
sacred principle, wdiich neither injustice nor ambition can 
erase ; which exists in every breast, and, to exert itself 
requires only to be aw'akened among the numerous and 
oppressed classes of mankind. 

But when the barons, whom their personal consequence 
had at first caused to be treated with caution and regard 
by the sovereign, began to be no longer so, when the 
tyrannical laws of the conqueror hecame still more tyran- 
uically executed, the confederacy, for which the general 
oppression had paved the way, instantly took place. The 
lord, the vassal, the inferior vassal, all united. They even 
implored the assistance of the peasants and cottagers; and 
that haughty aversion w'ith which on the continent the 
nobility repaid the industrious hands which fed them, was, 
iu England, compelled to yield to the pressing necessity 
of setting bounds to the royal authority. 

The people, on the other hand, knew tliat the cause 
tliey w ere called upon to defend, was a cause common to 
all; and they were sensible, besides, that they were the 
necessary supporters of it. Instructed by the example of 
their leaders, they spoke and stipulated conditions for 
themselves: they insisted that, for the future, every indi- 
vidual should be entitled to the protection of the law ; 
and thus did those rights with which the lords had 
strengthened themselves, in order to oppose the tyranny 
of the crown, become a buUvark whicfi was, in time, to 
restrain their own. 
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CHAP. II. 

A SECOND ADVANTAGE ENGLAND HAD OVER FRANCE: 

IT FORMED ONE UNDIVIDED STATE. 


and 


It was in the reigii of Henry the first, about forty 
years after the conquest, that we see the above causes 
begin to operate. This prince having ascended tlie throne 
to the exclusion of Iiis elder brother, was sensible that he 
had no other means to maintain his power than by gaining 
tlie aflfection of his subjects ; but, at the same time, he 
perceived that it must be the affection of the whole nation : 
he, therefore, not only mitigated the rigour of the feudal 
laws in favour of the lords, but also annexed as a condi- 
tion to the charter he granted, that the lords should allow 
the same freedom to their respective vassals. Care was 
even taken to abolish those laws of the conqueror which 
lay heaviest on the lower class of tlie people.^ 

Under Henry the second, liberty took a farther stride • 
__d the ancient trial by jury, a mode of procedure which 
is at present one of the most valuable parts of the Eno-fish 
lavv, made again, though imperfectly, its appearance."" 

But these causes, which had worked but silently and 

slowly under the two Henrys, who were princes in some 
degree just, and of great capacity, manifested themselves, 
at once, under the despotic reign of king John. The 

J } and the forest laws, having been ex- 

erted by this prinee to a degree of excessive severity he 
soon beheld a_ general conledcracy formed against him : 

curious di^nssion'lo inquire ^whlitth'^An^l mnUer of 

questbad never taken place - whicb liv L r tlie con- 

whole power in the state, the sSme ‘’*® 

Denmark, countries tvhe’nce the An|lolSa®xon1ra!„:'‘® 


and here wc must observe another circumstance, hifrhlv 
advantageous, as well as peculiar to England. ^ 

England was not, like France, an aggregation of a 
number of different sovereignties : it formed but one state 
and acknowledged but one master, one general title. The 
same laws, the same kind of dependence, consequently 
the same notions, the same interests, prevailed throughout 
the whole. 1 he extremities of the kingdom could, at all 
times, unite to give a check to the exertions of an uniust 
power. From the river Tw^eed to Poitsmouth, from Yar- 
mouth to the LandVend, ail was in motion: the agitation 
increased from the distance like the rolling waves of an 

extensive sea ; and the monarch, left to himself, and des- 
titute of resources, saw himself attacked on all sides bv 
an univei*sal combination of his subjects. ^ 

No sooner was the standard set up against John, than 
his very courtiers forsook him. In this situation, findino- 
no part of his kingdom less irritated against him than 
anotlier, haying no detached province which he could 
engage in his defence by promises of pardon, or of parti- 
culai concessions, the trivial though never-failing resources 
of government, he was compelled, with seven of his at- 
tendants, all that remained w'ith him, to submit himself 
to the disposal of liis subjects ; and he signed at Runing 
Mead the charter of the forest, together with the famous 
charter, which, from its superior and extensive importance, 
is denominated ynapna chuyttu 

By the former, the most tyrannical part of the forest 
laws w'as abolished j and by the latter, the rigour of the 
feudal laws was greatly mitigated in favour of the lords. 
But this charter did not stop there; conditions were also 
stipulated in favour of the numerous body of the people, 
wlio had concurred to obtain it, and who claimed, with 
sword ill hand, a share in that security it was meant to 
establish. It was hence instituted by the great charter, 
that the same services whicli w^ere remitted in favour of 
the barons, slioiild be in like manner remitted in favour of 
their vassals. This charter moreover established an equa- 
lity of weights and measures throughout England; it 


^ Anno 1215. 
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exempted the merchants from arbitrary imposts, and gave 
them liberty to enter and depart the kingdom at pleasure : 
it even extended to tlie lowest orders of the state, since 
it enacted, that the villain, or bondman, should not be 
subject to the forfeiture of his implements of tillage. 
Lastly, by the twenty-ninth article of the same charter, it 
was enacted, that no subject should be exiled, or in any 
shape whatever molested, either in his person or effects, 
otherwise than by judgment of his peers, and accordin<^ 

to the law of the land:*^ ah article so important, that it 
may be said to comprehend the whole end and desi<»-n of 
political societies; and from that moment tlie English 
would have been a free people, if there were not an im- 
mense distance between the making of laws, and the 
observing of them. 

But though this charter wanted most of those supports 
winch were necessary to insure respect to it, thoush it did 

P?®'" and friendless any certain and legal 
methods of obtaining the execution of it, ^provisions 
winch numberless transgressions alone could, 'in process 
of bme, point out,) yet it was a prodigious advance towards 

nminis ^pectiug the rights of the people and «,f dutS 

j^dends. and which it sometimes even opln”/ anTabll- 

a truk "fitted 

indiviL^al, as wefl in liL neiln privileges of the 

settled axioms. The gre^t charted" J “ ^^P^riy, became 

general banner Deroeriniur^^r^ vvere, a 

classes of the pkpre kn^thp 

l^copie, and the foundation was laid on 

de libcro“lenVmt'oro,“^l1ib^rto 

mbus suis; “utntlagetilr.autexnlen r .... oonsuetudi- 

nr, nec super eum ibimus nee Kimo’ **^**luo modo destrua- 

legale judicium parium suonfm ^ ^ nisi per 

^lagna Chart, cap. xxix.’ ®*veaius, justuiam vel rectum.” 
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which those equitable laws were to rise, which offer the 
'"'w^rfifl^^*'*^^ 'veak, as to the rich and 

Under the long reign of Henry the third, the differences 
which arose between the king and the nobles, rendered 
Lngland a scene of confusion. Amidst the Ucissitudes 
which the fortune of war produced iu their mutual con- 
flicts, the people became still more and more sensible of 

their importance, and so did in consequence both the kinV. 
gild the bpons also. Alternately courted by both parties 
t ley obtained a coi i^fi rmation of the great charter, and 
even the add.tim. of new privileges, by the statutes of 
Merton and of Marlebridge. But 1 hasten to reach the 
gland epoch of the reign of Ldward the first : a prince, 
who, from his iiunieroiis and iirndeiit laws has been de- 
nominated the English Justinian. 

Possessed of great natural talents, and succeeding a 
piince whose weakness and injustice had rendered his 
reign unhappy, Edward was sensible that nothing but a 
stnct administration of justice could, on the one side, curb 
a uobihty whom the troubles of the preceding reign had 
reudeied turbulent, and on the other, appease and con- 
ciliate the people, by securing the property of individuals, 
lo tins end, he made jurisprudence the principal object of 
ins atteution ; and so much did it improve under liis care, that 
the mode of process became fixed and settled ; judge Hale 


The reodex, to be more fully coin ioced of the realitv of the 
causes to which the liberty of England has been here ascribed, as 
well as of the truth of the observations made at the same time on the 
situation of the people of France, needs only to compare the great 
cliarter, so extensive in its provisions, an‘d in which the barons 
stipulated in favour even of the bondman, with the treaty concluded 
oetiveen Lewis tbeeleventli, andsevenilof the princesand peersof 
r ranee, intitled, Treaty made at Ht: Maur^hetiveenihe dukes 
oj A ormandy^ Calabrey Hretagney Bourbonnois, Auver^veyN^einours* 
the counts of Charoloisy ArmagnaCy and St, PoL and other prince’s 
of r ranee y risen up in support of the public good, of the one part • 
ana king T^iuisthe eleventh of the other y Oc^o^er 29, 1465. In 
Ills treaty, whicli was made in order to terminate a war which was 
called a war for the public ^ood, (pro bono publicOy) no provision 
'vas made but concerning the particular power of a few lords : not 
a word was inserted in favour of the people. This treaty may be 

hi the P/ccejViw^ijfcariues annexed to the d/e'wioiVej 
“htltppe (le Coniines. 

C3 
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going even so for as to affirm, that the Englisfi laws arrived 
at once, et quasi pet' saltufn, at perfection, and that there 
has been more improvement made in them during the first 
thirteen years of the reign of Edward, than all the ages 
since his time have done. 

But what renders this ®ra particularly interesting is, 
that it affords the first instance of the admission of the 
deputies of towns and boroughs into® parliament. 

Edward, continually engaged in wars, either against 
Scotland or on the continent, seeing moreover his demesnes 
considerably diminished, was frequently reduced to the 
most prying nec^ities. But though, in consequence of 
the spirit of the times, he frequently indulged himself in 
particular acts of injustice, yet he perceived that it was 
mipossible to extend a general oppression over a body of 
nobles, and a people, who so well knew how to unite in 
a common ^use. In order to raise subsidies therefore, he 
was obliged to employ a new method, and to endeavour 
to obtain through the consent of the people, what his pre- 

and It IS froni this sera that we are to date tfie orio^in of 
the house of commons/ 

peiprSere Tot^t^li ’’r these deputies of the 

^thorify. They were far fr^’®^^- considerable 

privileges which, in these days,^Si'tute*'tht7*®"®'''f 

u»urpTt“,V|mw« o AheVrVc'ed- «•>« had 

Vifno“7“ parlmnient before.^ ^ ‘‘“'t 

dc ordw* to the lords, was 

latter waTetl^if^'r ^ consentiendum. 

post of the ancreut statuCihi sent to them • « ' 

—era,, even when ‘hey areSred^ 
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point gained, to have obtained the right of uttering their 
complaints, assembled in a body and in a legal way— to 
have acquired, instead of the dangerous resource of insur* 
rectioii^ a lawful and regular mean of iufiueiicincr the mo- 
tions ot the govenimenl, and thenceforth to hav^ become 
a part of it Whatever disadvantage might attend tlie 
station at first allotted to the representatives of the people 
it was soon to be compensated by the preponderaiice the 
people necessarily acquire, wlien they are enabled to act 
and move Avith method, and especially witii concert** 

And indeed this privilege of naming representatives, in- 
signi^ficant as it might then appear, presently manifested 
itself by the most considerable effects. In spite of his re- 

T * B ^ 1 , many evasions unworthy of so great a 

king, Edward was obliged to confirm the great charter* 
he even confirmed it eleven times in tlie course of his 
reign. It was moreover enacted, that whatever should 
be done contrary to it, should be null and void j that it 
should be read twice a year in all cathedrals ; and that the 
penalty of excommunication should be denounced against 
any one who should presume to violate it.* 

At length, he converted into an established law a pri- 
vilege of which the English had hitherto had only a pre- 
carious enjoyment; and, in the statute de Taltagw non 
concedendor he decreed, that no tax should be laid, nor im- 
post levied, without the joint consent of the lords and 
commons. ‘‘ A most important statute this, which, in 

as petitioners merely, the assent of the lords being expressed in 
contradistinction to the request of the coininons.'* See on this 
subject the Preface to the Collection of the Statutes at large, by 
Rutfhead, and the authorities quoted therein. 

** France had indeed also her assemblies of the general estates 
of the kingdom, in the same manner os England had her parlia- 
ment; but then it was only the deputies for the towns within the 
particular domain of the crown, tnat is, fora very small part of 
the nation, who, under the name of the “ third estate,’* were ad- 
mitted in those estates ; and it is easy to conceive that they ac- 
quired no gTcat influence in an assembly of sovereigns who g‘ave 
the law to their lord paramount. Hence, when these disap- 
peared, the maxim became immediately established, The will of 
the king is the will of the law. la old French, Q«e veut te row, si 
veut le toy. 

.* Cunfirmationes Chartarum, cap. 2, 3, 4. 

“ Nullum tallagium vel auxilium, per nos, vel heeredes nos- 
Dos, in regno nostro ponatur seu levetur, sine voluntate & assensii 
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conjuiictiou witli magna chartOf fomis the basis of the 
English constitution. If from tiie latter the Englisli are 
to date the origin of their liberty, from the former they are 
to date the establishment of it; and as the great charter 
was the bulwark that protected the freedom of individuals, 
so was the statute in question the engine which protected 
the charter itself, and by the help of which the people 
were thenceforth to make legal conquests over the autho- 
ritv of the crown. 

This is the period at which we must stop, in order to 
take a distant view, and contemplate the different pros- 
pect which the rest of Europe then presented. 

The efficient causes of slavery were daily operating and 

gaining strength. The independence of the nobles on the 

one hand, the ignorance and weakness of the people on 

tlie other, were still extreme i tiie feudal government still 

continu^ to diffuse oppression and misery; and sudi was 

the confusion of it, that it even took away all liopes of 
auiendnicnt. 


I 1 bleeding from the extravagance of a no- 

bihty incessantly engaged in groundless wars, either with 

desolated by the 

ibTr v^o°/r^. jealous of their 

ioadcrwi'tiM S“'ded and protect^ them, 

e t%'^i,f »'d«ct than Z of "1"^; 

They had - «e*c fulh 

ai.d lading a regular pKf?u£|[ber^.“"^ governmeut. 


Slat. .-lo. "4 Ed. I. "oeroruui horn’ de regno nostro.”— 

added insult. « When the 

.on ,,hiehSvas called Rave rise to a fnrious sldi! 

and was not appeased ],« “ provinces of Fiantm 

happy victims, thousands onvbom I’*"'* “f ‘'>ose uii- 

"ere slaughtered.’* 


or ENGLAND. 


21 


Having never extended their views beyond the fields 
they cultivated, tliey had no conception of those different 
ranks and orders of men, of those distinct and opposite 
privileges and prerogatives, which are all necessary in- 
gredients of a free constitution. Hitherto confined to the 
• same round of rustic employments, they little thought of 
that complicated fabric, which the more informed them- 
selves cannot but with difficulty comprehend, when, by a 
concurrence of favourable circumstances, the structure has 
at length been reared, and stands displayed to their view. 

In their simplicity, they saw no other remedy for the 
national evils, tlian the general establishment of the regal 
powder, that is, of the authority of one common uncon- 
trouled master, and only longed for that time, which, 
while it gratified their revenge, would mitigate their suf- 
ferings, and reduce to the same level both the oppressors 
and the oppressed. 

The nobility, on the other hand, bent solely on the en • 
joyment of a momentary independence, irrecoverably lost 
the affection of the only men who might in time support 
them j and equally regardless of the dictates of humanity 
and of prudence, they did not perceive the gradual and 
continual advances of the royal authority, which was soon 
to overwhelm them all. Already were Normandy, An- 
jou, Languedoc, and Touraine, re-united to the crown: 
Dauphiiiy, Champagne, and part of Guyeuue, were soon 
lo follow : France was doomed at length to see the reign 
of Lewis the eleventh; to see her general estates first be- 
come useless, aud be afterwards abolished. 

It was the destiny of Spain also, to behold her several 
kingdoms united under one head : she was fated to be in 
time ruled by Ferdinand aud Charles the fifth.™ Aud 


. 

t. i 


^ Spain was originally divided into tw^elve kingdoms, besides 
principalities, whi^ by treaties, and especially by conquests, 
were collected into three kingdoms; those of Castile, Aragon, 
and Granada. Ferdinand the fifth, king of Aragon, married Isa- 
bella, queen of Castile ; they made a joint conquest of the king- 
dom ot Granada; and these three kingdoms, thus united, de- 
scended, in 1516, to their grandson Charles, and formed the 
Spanish monarchy. At this cera, the kings of Spain began to be 
absolute; and the states of the kingdoms of Castile and Leon, 
assembled at Toledo, in the monlb of November 1539, the 
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Germany, where an elective crown prevented the re- 
unions,® was indeed to acquire a few free cities; but her 
people, parcelled into so many different dominions, were 
destined to remain subject to the arbitrary yoke of such of 
her different sovereigns as should be able to maintain 
their power and independence. In a word, the feudal 
tyranny which overspread the continent, did not compen- 
sate, by any preparation of distant advantages, tlie present 
^lamities it caused; nor was it to leave behind it, as it 

disappeared, any thing but a more regular kind of 
despotism. 

But in England, the same feudal system, after havinc 
suddenly broken in like a flood, had deposited, and still 
coi^nued to deposit, the noble ♦ seeds of the spirit of li- 

- sober resistance. So early as the times 

of Edward, tlie tide was seen gradually to subside : tiie 
laws which protect the person and property of the indi- 

co 5 iuS“ 'll “’“n® * 1 '®''' that admirable 

of Spain . ^ Pe/rera’j G’ewera^ 

bis" nex' c*'" ^r--’’ -‘i 

compared with the Geriiin emnlr? “w exactuess, be 

barior'fhrouVh “1 ‘eonjune“ ioll’® of“Ge™an J 

•Sr tCr » 

1 m _ .m. ^ 


Er', ?“«« ,7ai; M'iir,''* c™"'?. i" 

P Uy of ||jg jgncr,|jj„.e of |i,*B Mniftc ic « ith the sim- 

fp woVldr that in whirh Ale sorereig^ntie*: 

of ‘be least v‘„?enc^^ P A He good is belt 

a? and.' ^.Weaioires de Comine,, tom! l.“V.^7chap.''si.x 
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CHAP. III. 

the subject continue®. 


. The representatives of the nation, and of the whole 

and the subsequent reigns afford conLual instanceroflte 
successive growth. “ai<iuves or its 

Under fidward the second, the commons began to an 

"iS s?; s? d”, J;' "i' «'■*’ 7'''.'? e™<«iSb.Sie., 

I? 1 i d*i d.1 ^®?'slative authority. Under 

sented. Soon after this, they exerted a privilewe^in which 
consists, at this time, one of tlie great balances'’oftlie con- 

Sm! of li.e'7rs'^‘’^•“‘'•^^''’ r to be condemned, 

fourth, they refused to grant subsidies before an answer 
had been given to their petiHons. In a word, every event 
of any consequence was attended with an increase of the 

increases indeed but slow and 
g t dual, but which were peaceably aud legally effected 

and were Uie naore fit to engage the attention of the 

peopl^ and coalesce with the ancient principles of the 
constitution. r r 

Under Henry the fifth the nation was entirely taken up 
with ifa wars against France; and in the reign of Henry 
the sixth began the fatal contests between the houses of 
\ ork aiid Lancaster. The noise of arms alone was now to 
oe heard: during the silence of the laws already in being 
no thought was had of enacting new ones; aud for thirty 

years together, England presents a wide scene of slau<yhter 
and desolation. ® 

At length, under Henry the seventh, who, by his inter- 
marriage with the house of York, united the pretensions of 
e families, a general peace was re-established, aud 
prospect of happier days seemed to open on the na- 
1011. But tlie long and violent agitation, under which it 
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had laboured, was to be followed by a ]ox)" and painful re- 
covery. Henry, mounting the throne with sword in hand, 
and ill great measure as a conqueror, had promises to 
fulfil, as well as injuries to avenge. In tlie mean time, the 
people, wearied out by the calamities they had undergone, 
and longing only for repose, abhorred even the idea of re- 
sistance; and the remains of an almost exterminated nobi- 
lity thus beheld themselves left defenceless, and abandoned 
to the mercy of the sovereign. 

The commons, on the other hand, accustomed to act 
only a second part in public affairs, and finding themselves 
bereft of those who hitherto had been their leaders, were 
more than ever afraid to form, of themselves, an opposi- 
tion. Placed immediately, as well as the lords, under the 
^ 1 1^? ^vin they beheld themselves exposed to the 

same dangers. Like them, therefore, they purchased their 
personal security at the expeuce of public liberty; and 
reading the history of tlie two first kings of tlie house of 
Tudor, we imagine oui*selves reading the relation given 
by Tacitus of Tiberius and tlie Roman senate.^ 

The time, therefore, seemed to be arrived, at which 
England must submit, in its turn, to the fate of the other 
natious of Europe. All those barriers which it had raised 
■for the defence of its liberty, seemed to have only been 
able to postpone the inevitable effects of power. 

But the remembrance of their ancient laws, of that o-reat 
charter so often and so solemnly confirmed, was too deenlv 

impressed on the minds of the English, to be effaced by 

ansitory evils. Like a deep and extensive ocean, which 
preserves an equabdity of temperature amidst all the vicis- 

of ifbertv tXr, principles 

ordm oflLe people, and they requi.^d Sfa proS on' 
portunity to manifest themselves. P P 1 

England, besides, still continued to nossess thp 
advantage of being one undivided statf 

doSons TtwouM 

blies. These ualioiial asseni- 

and places, for this 'inr/ convened at difi'erent times 
1 aces, tor this and other reasons, never could have 

Quanto quit lUustrior, taniq magisfalti aefestinantes. 
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acted III concert; and the power of withholdiiisr subsidies 

a power so important wbeu it is that of disabliuo- the so-' 

yereign and binding him down to inaction, would then 

have only been the destructive privilege of irritatine a 

master who would liave easily found means to obtein 
supplies from other quarters. 

The diflereiit parliaments or assemblies of these several 
states, haying thencefortli no means of recomraeudinff them- 
selves to their sovereign but their forwardness in comX 
iiig with his demands, would have vied with each other 
111 granting vvhat It would not only have been fruitK 

not have failed soon to demand, as a tribute, a^eifthe 
must have been confident to obtain; and the outward 

‘ to the people only as 

an additional means of oppressing them without danger. 

11 , T hiug of England continued, even in the time of 
the Tudot^ to have but one assembly before which he 
could lay his wants, and apply for relief. How great So- 
ever the increase of his power was, a single Darliamenf 

.. .. .1 1 i . 1 ■ means of exercising it ; 

. j that the members of this parliameut 

entertained a deep sense of their advantages, or whether 
private interest exerted itself in aid of patriotism, they at 
all tim^ vindicated the right of granting, or rather refus- 
ing, subsidies; and, amidst the general wreck of every 
thing they ought to have held dear, they at least dun-- ol> 
stinately to the plank which was destined to prove the in- 
strumeut of their preservation. 

Under Edward the sixth, the absurd tyrannical laws 
against high treason, instituted under Henry the eightli 
his predecessor, were abolished. But this young and vir- 
ions prince having soon passed away, the blood-thirsty 
Mary astonished the world with cruelties, which nothiiio- 

but tbe fanaticism of a part of her subjects could have eii” 
abled her to execute. 

Under the lon^ and brilliant reign of Elizabeth, Eng- 
land began to breatiie anew ; and the protestant reli<rion, 
oeuig seated once more on the throne, brought with it 
some more freedom and toleration. 

1 he star-chamber, tliat effectual instrument of the 
yranny of the two Henries, vet continued to subsist; the 


<20 


THE CONSTITUTION 


inquisitorial tribunal of tiie high commission was even in- 
stituted; and the yoke of arbitrary power lay still heavy 
on the subject. But the general attection of the people for 
a queen whose former misfortunes liad created such a ge- 
neral concern, the imminent dangers which England 
escaped, and the extreme glory attending that reign, les- 
sened the sense of such exertions of authority as would, in 
these days, appear the height of tyranny, aiid served at 
that time to justify, as they still do excuse, a princess 
whose great talents, though not her principles of govern- 
ment, render her worthy of being ranked among the 
greatest sovereigns. ( 1 ) 

Under the reign oftJie Stuarts, the nation began to re- 
cover from its long lethargy. James the first, a prince 
rather imprudent than tyrannical, drew back the veil 
which had hitherto disguised so many usurpations, and 


(1) The court of star-chamber was abolished by 16 Charles I. 
chap. 10. But this court has been persecuted with an odium 
not altogether deserved. The star-chamber w as, undoubtedly, 
not without its utility in the early ages of the British mo- 
narchy. The haughty feudal barons, in their pride of power, 
and the possession of extensive domains, were in little danger 
of having their despotism coerced and their crimes punished 
by the ordinary jurisdictions ; a star-chamber, therefore, was a 
necessary establishment, deviating indeed from the principles 
of the constitution, but a deviation justly w'arranted by the 
reason of all governments, namely, the peace and safety of the 
community. As soon, however, as feudation was reduced 
within bounds; when every man became accountable to the 
king’s superior courts, and justice performed its solemn and 
peaceful Itinerary through the kingdom, once or twice in the 
year, the star-chamber, under these circanistances, became a 
mere instrument of the court, and an engine of despotism, both 
ciyi! and ecclesiastical. It began to impose arbitrary fines for 
crimes unknowii to the laws, and to lay impositions on the 
subject without the consent of parliament. The cmcl and ar- 
il' iff' was not its least mischief; 
neu!m/fn nf.rT®""*',’ u‘ V'® pleasure, a standing dis! 

Sot sat isfiert .Ifl h'- ® '*’*"= therefore; was 

not satisfied till this court was abolished ; but there was a pe- 
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nimle an ostentatious display of what his predecessors had 
been contented to enjoy. 

f ie was incessantly asserting, that the authority of kinors 
was not to be controuled, any more than that of God him- 
self. Like him, they were omnipotent; and those privi- 
leges to which the people so clamorously laid claim, as 
their inheritance and birthright, were no more than an 
effect of the grace and toleration of his royal ancestors.** 

Tliose principles, hitlierto only silently adopted in the 
cabinet, and in the courts of justice, had maintained their 
ground in consequence of this very obscuj'ity. Being now 
announced from the throne, and resounded from the pulpit, 
they spread an universal alarm. Commerce, besides, with 
its attendant arts, and above all that of printing, diffused 
more salutary notions throughout all orders of the people; 
anew light began to rise upon the nation; and that spirit 
of opposition frequently displayed itself in this reign, to 

which the English monarchs liad not, for a long time past, 
been accustomed. 

But the storm, which was only gathering in clouds 
during the reign of James, began to mutter under Charles 
the first, his successor ; and the scene which opened to 

view, on the accession of that prince, presented the most 
formidable aspect. 

The notions of religion, by a singular concurrence, 
united with the love of liberty: the same spirit which had 
made an attack on the established faith, now directed 
itself to politics: the royal prerogatives were brouglic 
under the same examination as the doctrines of the church 
of Rome had been submitted to; and as a superstitious re- 
ligion had proved unable to support the test, so neither 

could an authority pretended to be unlimited be expected 
to bear it. 

The commons, on the other hand, were recovering from 
the astonishment into which the extinction of the power 
of the nobles had, at first, thrown them. Taking a view 
ot the state of the nation, and of their own, they became- 
sensible of their whole strength ; they determined to make, 
use of it, and to repress a power which seemed, for so long 


" See liis declaralioa made in narliament, in liie years i6l0 and 
162J. 
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a time, to have levelled every barrier. Finding among 
themselves men of the greatest capacity, they undertook 
that important task with method and by constitutional 
means j and Charles had thus to cope with a whole na- 
tion put in motion and directed by an assembly of states- 
men. 

And here we must observe how different \vere the 
effects produced in England, by the annihilation of the 
power of the nobiIit}> from those which the same event 
had produced in France. 

In France, where, in consequence of the division of the 
people and of the exorbitant power of the nobles, the 
people were accounted nothing, — when tlie nobles them- 
selves were suppressed, the work was completed. 

In England, on the contrary, w here the nobles ever vin- 
dicated the rights' of the people equally witli their own ; 
in England, where the people had successively acquired 
most etiectual means of influencing tlie motions of the go- 
vernment, and above all were undivided, — w hen the nobles 
themselves w ere cast to the ground, the body of tlie people 
^tood firm, and maintained the public liberty. 

• The unfortunate Charles, however, was totally ignorant 
of the dangers which surrounded him. Seduced by the 
example of tlie other sovereigns of Europe, he w as not 
aware how different, in reality, his situation was from 

theirs: he had the imprudence to exert with rigour an 

authority which he had no ultimate resources to support* 
an muon was at last effected in the nation; and he saw 
Ins enervated prerogatives dissipated w itii a breath.*^ By 


liere be objected, that when, under Charles the fip«t 
the regal power was obliged to submit to the power of the nPAnle* 
he king pos^ssed other dominions besides ^uo-land viz^ 

togeastbekinirs of Franop .u J the same advan- 

pire or nation But tn , *'*^*o*^**^g' over a divided em- 

we mention, IrelLd! scnreelv ci.niz.7"‘T''®'^’ 

hud thrown ofi h^er obedience And 

of Lglnn’d, and to" k “K abf/ b' 

"ithit, to procure to ihp kino- i ^^ble, by their union 
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the famous act, called the petition* of right, and another 
posterior act, to both w Inch he assented^ the compulsory 
loans and taxes, disguised under the name of benevolence^ 
w ere declared to be contrary to law^; arbitrary imprison- 
ment, and the exercise of the martial lawj were abolished; 
the court of high commission, and the star-chamber, w ere 
suppressed and the constitution, freed from the appa- 
ratus of despotic pow ers with which the Tudors had ob- 
scured it, w'as restored to its ancient lustre. Happy had 
been the people, if their leaders, after having executed so 
noble a W'ork, had contented themselves with the glory of 
being the benefiictors of their country. Happy had been 
the king, if, obliged at last to submit, his submission had 
been sincere, and if he had become sufficiently sensible, 

tliat the only resource he had left w as the affection of his 
subjects. 

But Charles knew not how to survive the loss of a 
power he conceived to be indisputable : he could not re-» 
concile himself to limitations and restraints so injurious, 
according to his notions, to sovereign authority. His dis- 
course aud actions betrayed his secret designs ; distrust 
took possession of the nation ; certain ambitious persons 
availed themselves of it to promote their own views; and 
the storm, wdiich would have blow'n over, burst forth 
anew. The contending fanaticism of persecuting sects, 
joined in the conflict between regal haughtiness and the 
ambition of individuals; the tempest blew from every 
point of the compass ; the constitution w'as rent asunder, 
and Charles exhibited in his fall an awful example to the 
universe. 


floii, or since, sufHciently prove that it was no imfiivourable cir- 
cumstance to English liberty, that the groat crisis of the reign of 
(.Mmrles the tirst, and the great advance which tl»e constitution was 
to make at that time, should precede the period at which the king 
of England might have been able to call in the assistance of two 
other It i ng’doius. 

^ The star-chnmher differed from all the other courts of law in 
ibis : the latter was governed only by the common law, or imme- 
morial custom, and acts of parliament ; whereas the former often 
admitted for law the proclamations of the king in council, and 
grounded its judgiiients uptui ilieni. The abolition tof thisLTril? ^ 
huual, therefore, was justly looked upon as a great^ieioryy<^L\ 
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The royal power being thus annihilated, the English 
^lade fruitless attempts to substitute a republican govern- 
ment in its stead. “ It was a curious spectacle," says 
Montesquieu, “ to behold the vain efforts of the English 
to establish among themselves a democracy." Subjected, 
at first, to the power of the principal leaders in the Jong 
parliament, they saw that power expire, only to pass, 
without bounds, into the hands of a protector. They saw 
it afterwards parcelled out among the chiefs of diffcrctit 
bodies of troops, and thus shifting without end from one 
kind of subjection to another, they wTre at length con- 
vinced, that an attempt to establish liberty in a great na- 
tion, by making the people interfere in the common busi- 
ness of government, is of all attempts the most chimerical j 
tha# the authority of all, ■with which men are amused, is 
ill reality no more than the authority of a few powerful in- 
dividuals who divide the republic among themselves; and 
the^ at last rested in the bosom of the only constitution 
which IS fit for a great state and a free people; I mean 
Uiat in which a chosen number deliberate, and a single 
pereon executes; but in which, at the same time, the 
public satisfaction is rendered, by the general relation and 

arrangement of things, a necessary condition of the dura- 
tion of government. 

Charles the second, therefore, was called over ; and lie 

upLtheicover^ofi^® "T bent 

ofily waiteTfoTL oppoSl fo ^ 

ivhich had procured his rertorSion. promises 

siiccLs measures fru.strated their 

joined to the frequent abusp hJ^ * mvoiy^^j England, 

trayed his desig^.s!" Vte em bis a^ be-’ 
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be an effectual check on the views and efforts of power, 
they resolved finally to take away those remnants of des- 
potism which still made a part of the regal prerogative. 

The military services due to the crown, the remains of 
the ancient feudal tenures, had been already abolished: 
the la>vs against heretics were now repealed; the statute 
for holding parliaments once at least in three years was 
enacted ; the habeas corpm act, that barrier of the subject 
was established; and such was the patriotism of the par- 
liaments, that it was under a king the most destitutp 

of principle, that liberty received "its most efficacious 
supports. 

^Vt length, on the death of Charles, began a reign which 
affords a most exemplary lesson both to kings and people. 
James tlie second, a prince of a more rigid disposition, 
though of a less comprehensive understanding, than his 
late brother, pursued still more openly the project whicJi 
had already proved so fatal to his family. He would not 
see that the great alterations which had successively been 
effected in the constitution, rendered the execution of dt 
daily more and more impracticable: he imprudently suf- 
fered himself to be exasperated at a resistance he was in no 
condition to overcome; and, hurried away by a spirit of 
despotism and a monkish zeal, he ran headlong against the 
rock which was to wreck his authority. 

He not only used, in his declarations, the alarming ex- 
pressions of “ absolute power" and “unlimited obedience;" 
he not only usurped to himself a right to dispense with 
the law's ; but moreover sought to convert that destruc- 
tive pretension to the destruction of those very laws w'hich 
were held most dear by the nation, by endeavouring to 
abolish a religion for which they liad suffered the greatest 
calamities, in order to establish on its ruins a mode of faith 
which repeated acts of the legislature had proscribed ; and 
proscribed, not because it tended to establish in England 
the doctrines of traiisubstantiation and purgatory, doc- 
trines in tliemselvcs of no political moment, but because 
the unlimited power of the sovereign had always been 
made one of its principal tenets. 

To endeavour therefore to revive such a religion, w'as 
Hot only a violation of the laws, but was, by one enor- 
mous violation, to pave the way for others of a still more 
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alarming nature. Hence the English, seeing that their 
liberty \vns attacked even in its first principles, had re- 
course to that remedy which reason and nature point out 
to the people, wlieu he who ought to be the guardian of 
the laws becomes their destroyer: they withdrew tlie al- 
legiance which they had sworn to James, and thought 
themselves absolved from their oath to a king who him- 
self disregarded the oath he had made to his people. 

But, instead of a revolution like that which dethroned 
Charles the first, which was effected by a great effusion 
of blood, and threw the state into a general and terrible 
convulsion, tJie dethronement of James proved a matter of 
short and easy operation. In consequence of the progres- 
sive information of the people, and the certainty of the 
principles which now directed the nation, the whole were 
unanimous. All the ties by which the people were bound 
to the throne, were broken, as it were, by one single 
shock ; and James, who, the moment before, was a mo- 
narch surrounded by subjects, became at once a simple in- 
dividual in the midst of the nation. 


That which contributes, above all, to distinguish thi.** 
event as singular in the annals of mankind, is the modera- 
tion, I may even say, the legality w hich accompanied it. 
As it to dethrone a king who sought to set himself above 
the laws, had been a natural consequence ot^ and provided 
for by, the principlesof government, every thing remained 
in its place ; the throne was declared vacant, aud a new 
line of succession was established. 

Noi was this all ; care was had to repair the breaches 
that had been made in Uie constitution, as well as to pre- 
vent new onesj and advantage w’as taken of the rare op- 
portunity of entering into an original and express compact 
oetw eeu king and people. 

All oath was required of the new kinir, more precise 

secrltwhi^^'* P''«‘*eccssors ; and it was coii- 

tSied of such oatlis. It was de- 

lianiciit L taxes without the consent of par- 

peacr are In r "P army in time of 

peace, are contrary to tlie law. Tlie power wliieli 

crowm had constantly claimed, of dispeiisinir wdth the 

•vhatever rank or degree hi ! rillK the subject, of 
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to the king.® Lastly, the key-stone was put to the arch, 
by the fiiiiil establishment of the liberty of the press.^ 

The revolution of 1689 is therefore the third grand sera 
ill the history of the constitution of England. The great 
charter had marked out the limits within which the royal 
authority ought to be coiifiiied 5 a few outworks were 
raised in the reign of Edward the first 5 but it was at the 
revolutiou that the circumvallation was completed. 

It was at this a?ra, that the true principles of civil society 
were fully established. By the expulsion of a king who 
had violated his oath, the doctrine of resistance, that ulti- 
mate resource of an oppressed people, was confirmed 
beyond a doubt. By the exclusion given to a family 
hereditarily despotic, it was finally determined, that nations 
are not the property of kings. The principles of passive 
obedience, the divine and indefeasible right of kings, in a 
word, the whole scaftblding of false and superstitious 
notions, by which the royal authority had till then beeu 
supported, fell to the ground ; and in the room of it were 
substituted the more solid and durable foundations of the 
love of order, and a sense of the necessity of civil govern- 
ment among mankind. 

* The lords and commons, previous to the coronation of king 
William and queen Mary, had framed a bill, which contained a 
declaration of the rights which they claimed in behalf of the 
people^ and was in consequence called the JiUl of Rights. This 
bill contaiued the articles above, as well as some others, and 
having received afterwards the royal assent, became an act of plir- 
liament, under tlie title of An Act declaring the Rights and Li- 
berties of the Subject y and settling the Succession of the Crown.— A. 

1 William and Mary, sess. 2. cap. 2. ^ .i j 

t The liberty of the press was, properly speaking, established 
only four years afterwards, in consequence of the refusal which 
the parliament made at that time to continue any longer the re- 
strictions which had before been set upon it. 
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CHAP. IV. 


OF THE legislative P0>VER 


In almost all the states of Europe, the will of the 
prince hokls the place of law ; and custom has so con- 
founded the matter of right with the matter of fact, that 
their lawyers generally represent the legislative authority 
as essentially attached to the character of king ; and the 
plenitude of his pow er seems to them necessarily to flow 
from the very deflnition of his title. 

The English, placed in more favourable circumstances, 
have judged diflerently : they could not believe that the 
destiny of mankind ought to depend on a play of wonls, 
and on scholastic subtilties; they have therefore annexed 
no other idea to the word king, or roy, a word known also 
to their taws, than that wdiich the JLatins annexed to the 
word rex, and the northern nations to that of cw/i/W, 

In limiting therefore the pow er of their king, they have 
acted more consistently with the etymology oftlie word : 
they have acted also more consistently w ith reason, in not 

■* * ^*5 'I'® ‘disposal of tlie person wJio is 
STf «tate. that 

above\l!^„V.^"’ 

ciple^on^vhirii the capital priii- 

? that is to say, the 

or explaining tiiem!*^ abrogating, changing, 
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Lastly, since the act of union, Scotland sends forty-five 
deputies j w lio, added tothosejust mentioned, make up the 
w'hole number of five hundred and fifty-eight. Those de- 
puties, though separately elected, do not solely represent 
the town or county that sends them, as is the case with 
the deputies of the united provinces of the Netherlands, 
or of the Swiss Cantons j but, w'hen they are once ad- 
mitted, they represent the whole body of the nation. 

The qualifications required for being a member of the 
house of commons are, for representing a county, to be 
born a subject of Great Britain, and to be possessed of a 
landed estate of six hundred pounds a year j and of three 
iiundrcd, for representing a tow n, or borough. 

The qualification required for being an elector in a 
county, is, to be possessed, in that county, of a freehold 
of forty shillings a year.*^ Witli regard to electors in 
tow ns or boroughs, they must be freemen of them ; a w'ord 
w hich now signifies certain qualifications expressed in tlie 
particular charters. 

When the king has determined to assemble a parlia- 
ment, he sends an order for that purpose to the lord chan- 
cellor, who, after receiving the same, sends a w rit under 
the great seal of England to the sheriff of every county, 
directing him to take the necessary steps for the election 
of members for tlie county, and the towns and boroughs 
contained in it. Three days after the reception of the 
writ, the sheriff must, in his turn, send liis precept to the 
magistrates of towns and boroughs, to order them to make 
their election within eight days after the reception of the 
precept, giving four days notice of the same. And the 
slicritF himself must proceed to the election for tlic county, 
not sooner than ten days after the receipt of the writ, nor 
later than sixteen. 

Tlie principal precautions taken by the law^, to insure 
the freedom of elections, are, that any candidate, who after 
the date of the w'l it, or even after the vacancy, shall have 
given entertain nienls to the electors of a place, or to any of 
them, in order to his being elected, sliall be incapable of 

^ Tins freeliold must have been possessed by the elector one 
whole year at least before the time ot election, except it has de- 
volved to him by inlicritance, by marriage, by u last will, or by 
prouiotioD to au oflicc. 
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serving for that place in parliament. That if any person 
gives, or promises to give, any money, employment, or 
reward, to any voter, in order to influence his vote, he, as 
well as the voter himself, shall be condemned to pay a 
fine of five hundred pounds, and be for ever disqualified to 
vote and hold any office in any corporation ; the faculty 
however being reserved to both, of procuring their in- 
demnity for their own offence, by discovering some other 
offender of the same kind. 

It has been moreover established, that no lord of parlia- 
ment, or lord lieutenant of a county, has any right to inter- 
fere in the election of members ; that any officer of the 
excise, customs, &c. who shall presume to intermeddle in 
elections, by influencing any voter to give or withhold his 
vote, shall forfeit one hundred pounds, and be disabled to 
hold any office. Lastly, all soldiers quartered in a place 
where an election is to be made, must move from it, at 
least one day before the election, to the distance of two 

miles or more, and return not till one day after the elec- 
tion is finished. 


The house of peers, or lords, is composed of the lords 
spiritual, who are the archbishops of Canterbury and of 
York, and tlie hventy-four bishops; and of the lords 

temporal, whatever may be their respective titles, such as 
dukes, marquises, earls, &c. 

Lastly, the king is the third constitutive part of parlia- 
ment; it is even he alone Avho can convoke it; and he 
alone can dissolve, or prorogue it The effect of a dissolu- 
tion IS, tliat from that moment the parliament completely 
ceases to exist ; the commission given to the members by 
their constituents is at an end ; and whenever a new 
meeting of parliament shall happen, they must be elected 
anpy. A prorogation is an adjournment to a term ao- 
pomted by the king; till which the existence of parliL 

ment is simply interrupted, and the function of the de- 
puties suspended. 

When the parliament meets, whetlier it be in virtue of 
a new summons or whether, being composed of inembere 
formerly elected ,t meets again at the expiration of the 
term to which it was prorogued, the king either «^oes to it 
111 person, invested witli the insignia of hU dignity or ap- 
points proper persons to represent him on that occasion. 
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and opens the session by laying before the parliament the 

state of the public affairs, and inviting them to take them 

into consideration. This presence of the king, either real 

or represented, is absolutely requisite, at a first meetino- • 

it is that which gives life to the legislative bodies, and puts 
them in action. ^ 


The king having concluded his declaration, withdraws 

The parliament, which then is legally intrusted with the 

care ofthe national concerns, enters upon its functions, and 

continues to exist till it is proi'o^'ueci^ or clissolved# The 

house of commons, and that of peers, assemble separately : 

the latter, under the presidence ofthe lord chancellor- the 

former, under that of their speaker : and both seiwrately 

adjourn to such days as they respectively think proper to 
appoint. * ^ 

As each ofthe two houses has a negative on the propo- 
sitions made by the other, and there is, consequently, no 
danger of their encroaching on each other’s rights, nor on 
those of the king, who has likewise his negative upon them 
both, any question judged by them conducive to the public 
good, without exception, may be made the subject of their 
respective deliberations. Sucli are, for instance, new limi- 
tations or extensions to be given to the authority of the 
king; the establishing of new laws, or making changes 
in those already in being. Lastly, the different kinds of 
public provisions, or establishments, the various abuses of 
administration, and their remedies, become, in every ses- 
sion, the object of the attention of parliament 

Here, however, an important observation must be made. 
All bills for granting money must have their beginning in 
the house of commons : the lords cannot take this object 
into their consideration but in consequence of a bill pre- 
sented to them by the latter ; and the commons have at 
all times been so anxiously tenacious of this privilege, that 
they never suffered the lords even to make any change iu 
the money bills which they have sent to them, but they 
must simply and solely either accept or reject them 

This excepted, every member in each house may pro- 
pose whatever question he thinks proper. If, after being 
considered, the matter is found to deserve attention, the 
person who made the proposition, usually with some 
others atijoined to him, is desired to set it dowu in 
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writing. If, after a more complete discnssioii, the propo- 
sition is carried in tlie affirmative, it is sent to the otlier 
house, that they may, in their turn, take it into considera- 
tion. Iftlie other house reject the bill, it remains without 
any effect: if they agree to it, nothing remains wanting- to 
its complete establishment, but the royal assent. 

When there is no business that requires immediate dis- 
patch, the king usually waits till the end of the session, or 
at least till a certain number of bills are ready for him, 
before he declares his royal pleasure. When the time is 
come, the king goes to parliament in the same state with 
which he opened it; and while he is seated on the throne, 
a clerk, who has a list of the bills, gives or refuses, as he 
reads, the royal assent. 

When the royal assent is given to a public bill, the 

clerk says, /c ror/ le vent, [f the bill be a private bill, he 

says, soit fait comme il esl d'esird. If the bill has subsidies 

for its object,* * he says, le roy remercie ses loyaux subjects ; 

accepts Uur hinholence^ 5’ le vent. Lastly, if the kin » 

dots not think proper to assent to the bill, the clerk 

says, le roy s' adviser a ; which is a mild way of givino- a 
refusal, a 


It however, pretty singular, that the king of England 

should express himself in I'rench in his parliament This 
custom was introduced at the conquest,- and has been cou- 

tmued, like other. matters of form, which sometimes sub- 

sist for ages after the substance has been altered : and 
judge Blackstone expresses himself, on this subject, ri the 
fol owing words :_•« A badge, it must be owned, (now the 

wish to see fall into total oblivion, unless it be re7erved 

as a solemn nicwento to remind us that our liberties are 
mortal, having once bwn destroyed by a foreign force" 

rejected, remain without force: those to which he has 
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assented, become the e.xpression of the will of the Jiighcst 
power acknowledged in England: they have the same 
bindiiig force the edits enreyistres have in France,' and 
as the populisctta had in ancient Rome : in a word, tliey 
are laws. And, though each of the constituent parts of 
the parliament might, at first, have prevented the exist- 
ence of those law's, the united will of all tlie three is now 
necessary to repeal them. 


CHAP. V. 

OF THE EXECUTIVE POWER. 


When the parliament is prorogued or dissolved, it 
Ceases to exist , but its laws still continue to be in /brce : 
the king remains charged with the execution of them, and 
is supplied with the necessary pow er for that purpose. 

* 4 

p They call in France, edits enr^gistresj those edicts of the 
king which have been registered in the court of parliament. The 
word parliament does not, however, ex press in France, ns it does ia 
England, the assembly of the estates of the kingdom. The French 
panemens are only courts of justice: that of Paris, which has the 
Superintendence over all those eslablislicd in the provinces, was 
instituted in the same manner, and for the same purposes, as the 
aula yresis was afterwards in England, viz. for the administration 
of public justice, and for deciding the differences between the kiiig 
and his barons : it was in consequence of the judgments passeS 
by tliat court, that the king proceeded to seize the dominions of 
the sevend lords or princes, and when he was able to effect this, 
united them to the crowu. The parliament of Paris, as do tlie 
other courts of law, ground its judgments upon the or or- 
donnanccs of the king, when it has once registered them. When 
those ordonnnncos are looked' upon as grievous to the subject, tlm 
parliament refuses to register them : but this they do not troiu any 
pretension they have to a share in the legislative authority ; they 
only object that they are not satisfied that tlie ordunnance before 
them is really the will of the king, and then proceed. to make re- 
nionstrances against it : sometimes the king defers to these ; or, if 
he is resolved to pul an end to all oppositioii, he comes in person 
m to the parliament, there holds what they call »n /it de Justice y 
declares that the ordonnance before them is actually his will, and* 
orders the proper officer to register it. 
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It is, however, to be observed that, though in his poli- 
tical capacity of one of the constituent parts of the parlia- 
ment, that i^ with regard to tlie share allotted to him of 
the legislative authority, the king is undoubtedly sove- 
reign, and only needs allege his will when he gives or 
refu^s bis assent to the bills presented to him ; yet, in the 
exercise of his powers of government, he is no more than 
a magistrate, and the laws, whether those that existed 
before him, or those to w Inch, by his assent, he has given 
being, must direct his conduct, and bind him equally with 
his subjects. 

L The first prerogative of the king, in his capacity of 

supreme magistrate, has for its object the administration 
of j ustice. 

1. He is the source of all judicial power in the state 5 

he is the chief of all the courts of law, and the Judges 

are only his substitutes 5 every tiling is transacted in his 

name; the judgments must be with his seal, and are exe- 
cuted by his officers. 

2. By a fiction of the law, he is looked upon as the 
universal proprietor of the kingdom; he is in conse- 
quence deemed directly concerned in all offences ; and for 

that reason prosecutions are to be carried on in his name 
III the courts of law, 

offences, that is, remit the punish- 
Mh"on awarded in consequence of his prose- 

prerogative of the king is, to be the 
; that is, the distributor of titles and 

b^owE f'he peers of the realm, as well as 

superintendent of commerce • he 
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the dioceses, and from the several chapters, form the lower 
house : the assent of the king is likewise necessary to the 
validity of their acts, or canons; and the king can pro- 
rogue, or dissolve, the convocation. 

V. He is, in right of his crown, the generalissimo of 
all sea or land forces whatever ; he alone can levy 
troops, equip fleets, build fortresses, and fills all the posts 
in them, 

VI. He is, with regard to foreign nations, the repre- 
sentative, and the depositary, of all the power and col- 
lective majesty of the nation; he sends and receives ambas- 
sadors; he contracts alliances; and has the prerogative 
of declaring war, and of making peace, on whatever con- 
ditions he thinks proper. 

VII. Tn fine, Avhat seems to carry so many powers to 
the height, is its being a fundamental maxim, that the 
king can do no wrong ; whicli does not signify, however, 
that the king has not the power of doing ill, or, as it was 
pretended by certain persons iu more ancient times, that 
every thing he did was lawful; but that he is above the 
reach of all courts of law w hatever,* and that his person is 
sacred and inviolable. 


CHAP. VI. 


THE BOUNDARIES WHICH THE CONSTITUTION HAS SET 

TO THE ROT’AL PREROGATIVE. 

«« ' * -< ^ 

ft 


In reading the foregoing enumeration of the powers 
with which the laws of Englund have intrusted the king, 
we are at a loss to reconcile them with the idea of a' 
monarchy, which, we are told, is limited. The king not 
oiilymiiites ill himself all the branches of the executive 
power; he not only disposes, witliout controul, of the 
w hole military power in the state ; but he is moreover, it 
seems, the master of the law itself, since he calls up and 
dismisses, at his will, the legislative bodies. We find* 
him therefore, at fii^st sight, invested with all the pre-. 
rogatives that ever were claimed by the most absolute 
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nionarclis ; and we are at a loss to find that liberty which 
the English seem so confident they possess. 

But the representatives of the people still have, and that 
is saying enough, they still have in their own hands, now 
that the constitution is fully established, the same power- 
ful weapon which has enabled their ancestors to establish 
it. It Is still from their liberality alone that the king can 
obtain subsidies ; and in these days, when every thin o* is 
rated by pecuniary estimation, in these days when gold is 
become the great moving spring of affairs, it may be safely 
affirmed, that he who depends on the will of othermen, with 
regard to so important an article, is, w'hatever his power 
may be in other respects, in a state of real dependence. 

1 his IS the case of the king of England. He has in that 
capaaty, and without the grant of his people, scarcely any 

hereditary duties on the exportation of 
^ ool, (which, since the establishment of manufactures, are 

^ extinguished) a branch.of the excise, wiiich, 

indemnification for the military services it gave uj and 
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right of the representatives of the people, to grant, or 
refuse, subsidies to the crow n, their other privileges have 
been continually increasing. Though these representa- 
tives were not, in the beginning, admitted into parliament 
but upon tlie most disadvantageous terms, yet they soon 
found means, by joining petitions to their money-bills, to 
have a share in framing those laws by which they were 
in future to be governed ; and this method of procidin<^, 
which at first w'as only tolerated by the king, they after- 
w^ards converted into a right, by declaring, under Henry 
the fourth, that they w ould not, thenceforward, come to 
any resolutions with regard to subsidies, before the king 
had given a precise answer to their petitions. ^ 

In subsequent times we see tlie commons continually 
successful, by tlieir exertions of the same privilege, in their 
endeavours to lop oft' the despotic powers which still made 
a part of the regal prerogative. Whenever abuses of 
power had taken place, which tJiey were seriously de- 
termined to correct, “ they made grievances and supplies,” 
to use the expression of sir Thomas Wentworth, “ go 
hand in hand togetlier,” which always produced the re- 
dress of them. And in general, when a bill, in conse- 
quence of its being judged by the commons essential to the 
public welfare, has b^n joined by them to a money-bill, 
it has seldom failed to pass in that agreeable company.*^ 

^ * In mentioning the forcible use which the commons have at 
times made of tiieir power of granting subsidies, by joining 
provisions of a diflerent nature to bills that had grants for their 
object, I only mean to shew the great efficiency of that power, 
which was the subject of this chapter, without prelending to say 
any thing ns to the propriety of the measure. The house of lords 
have even found it necessary (which con firms what is said here) to 
form, as it were, a confederacy among themselves, for the security 
of their legislative authority, against the unbounded use which 
the commons might make of their power of taxation ; and it has 
been made a standing order of their house, to reject any bill what- 
soever to which a money-bill has been tacked. 
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THE SAME SUBJECT CONTINUED. 


But this force of the prerogative of the commons, 
and the facility with which it may be exerted, however 
necessary they may have been for the first establishment 
of the constitution, might prove too considerable at pre- 
sent, wlien it is requisite only to support it. There might 
be the danger, that, if the parliament should ever exert 
their privilege to its full extent, the prince, reduced to 
despair, might resort to fatal extremities j or that the con- 
stitution, which subsists only by virtue of its equilibrium, 
might in the end be subverted. 

Indeed this is a case which the prudence of parliament 
has foreseen. They have, in this respect, imposed laws 
upon themselves j and wuthout touching tlieir prero^ativ'e 
itself, tliey moderated the exercise of it. A custom has 
fora long time prevailed, at the beginning of every rei^n, 
and in the kind of overflowing of affection which takes 
place between a king aiid his first parliament, to grant the 
king a revenue for his life ; a provision which, with respect 
to the great exertions of his power, does notabridoe the in- 
fluence of the commons but yet puts him in a condition to 
support the dignity of the crown, and affords him, who is 
the first magistrate in the nation, that independence which 
the laws insure also to those magistrates who are parti- 
cularly intrusted with the administration of justice.” 

This conduct of the parliament provides an admirable 
remedy for the accidental disorders of the state. For 

times were often g?veirthem*'rfBran^TT'**'“''/’ foi mcr 

ways “be made VawrficK se beve ami iT** 
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though, by the wise distribution of the powers of govern- 
ment, great usurpations are become in a manner imprac- 
ticable, nevertheless it is impossible but that, in conse- 
quence of the continual, though silent efforts of the execu- 
tive power to extend itself, abuses will at length slide in. 
But here the powers, wisely kept iu reserve by the par- 
liament, afford the means of remedying them. At the 
end of each reign, tlie civil list, and consequently that 
kind of independence which it procured, are at an end. 
The successor finds a throne, a sceptre, and a crown ; but 
he finds neither power, nor even dignity; and before a 
real possession of all these is given him, the parliament 
have it in their power to take a thorough review of the 
state, as w ell as correct the several abuses that may have 
crept in during the preceding reign ; and thus the consti- 
tution may be brought back to its first principles. 

England, tlierefore, by this means, enjoys a very great 
advantage, and one that all free states have sought to 
procure for themselves ; I mean that of a periodical re- 
formation. But the expedients which legislators have 
contrived for this purpose in other countries, have always, 
when attempted to be reduced into practice, been found to 
be productive of the most fatal consequences. The laws 
which were made in Rome, to restore that equality which 
is the essence of a democratical government, were always 
found impracticable : the attempt alone endangered the 
overtlirow of the republic ; and the expedient, which the 
Florentines called ripigliar il statot proved nowise happier 
in its consequences, ^liis was because all those different 
remedies were destroyed beforehand, by the very evils 
they were meant to cure ; and the greater the abuses were, 

tlie more impossible it was to correct them. 

But the means of refonuation whicli the parliament of 
England has taken care to reserve to itself is the more 
effectual, as it goes less directly to its end. It does not 
oppose the usurpations of prerogative, as it were, in 
front — it does not encounter it in ffie middle of its career, 
and in the fullest flight of its exertion *. but it goes m 
search of it to its source, and to the principle of its action. 
It does not endeavour forcibly to overthrow it ; it only 
enervates its springs. 

What increases still more the mildness of tlie operation, 
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is, tliat it is only to be applied to the usurpations them- 
selves, and passes by, what would be far more formidable 
to encounter, the obstinacy and pride of the usurpers. 

Every thing is transacted with a new sovereign, who 
till then, has Jiad no share in public afiairs, and has 
taken no step which he may conceive himself obliged in 
honour to support. In fine, they do not wrest from liim 
what the good of the state requires he should give up : he 
himself makes the sacrifice. 

The truth of all these observations is remarkably con- 
firmed by the events that followed the reign of tlie two 
last Henries. Every barrier that protected the people 
gainst the excursions of power had been broke through. 

le parliament, in their terror, had even enacted that 
proclamations, that is tiie will of the king, should have 
the force of laws. The constitution seemed to be quite 
undone. ^ on the first opportunity afforded by a new 

wl^n* again its appearance.*^ And 
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It is true, great misfortunes followed : but thev were 
the effects of particular circumstances. Duriiio- tlie time 

..s rt e r ,*^1 n* .. I .1 * ^ ^ 1 1 1^5 nature and 

authority having never been accurately 

defined, the e.xorb,t.ant power of the princes of tliat house 
had giMdually introduced political prejudices, of even an 
extrat'agant kind : those prejudices, having had a hundred 
and fifty years to take root, could not be shaken ofT but 
by a kind of general convulsion ; the agitation continued 
after tlie action, and was carried to e.xcess by tlie reli-ious 
quarrels which arose at tiiat time. ® 


CHAP. VIII. 

NEW’ RESTRICTION’S. 


The commons, however, luTve not entirely relied on 
the advantages of the great prerogative with which the 
constitution has intrusted them. 

Though this prerogative is, in a manner, out of dano-er 
of an immediate attack, they have nevertheless shewn'’ at 

all times the greatest jealousy on its account. They never 
suffer, as we have observed before, a money-bill to bc"in 
any vvliere but with themselvesj and any alteration that 
niay be made in it, in the other house, ‘is sure to be re- 
jected. If the commons had not most strictly reserved to 
themselves the exercise of a prerogative on which their 
very existence depends, the whole might at length have 
slidden into that other body which they had suffered to 
share in it equally witii them. If any other persons be- 
sides the representatives of the people, had had a right to 
make an offer of the produce of the labour of the people, 
the executive power would soon have forgot, that it only 
exists for the advantage of the public.** 

® As tlie crown has llie uiidispuied prerogative of as$entiiT>r to 
and dissenting from, wliat bills it thinks proper, as well as 
convening, proroguing, and dissolving, the parliament, \Uienevcr 
•it pleasps, the latter have no assurance of Itaviiig a regard paid 
to their bills, or even of being allowed to assemble, but what may 
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Besides, though this prerogative has of itself, we may 
say, an irresistible efficiency, the parliament has^ neglected 
nothing that may increase it, or at least the facility of its 
exercise; and though they have allowed the general pre- 
rogatives of the sovereign to remain undisputed, they have 
in several cases endeavoured to restrain the use he might 
make of them, by entering with him into divers express 
and solemn conventions for that purpose.^* 

Thus the king is indisputably invested with the exclu- 
sive right of assembling parliaments ; yet he must assem- 
ble one, at least once in three years ; and this obligation 
on the king, which was, we find, insisted upon by the 
people in very early times, has been since confirmed by an 
act passed in tlie sixteentli year of the reign of Charles 
the second. 

Moreover, as the most fatal consequences might ensue. 


result from the need the crown stands in of their assistance; the 
danger, in that respect, is even greater for the commons than for 
the [Olds, who enjoy a dignity which is hereditary, as well as 
inherent to their persons, and form a permanent body in the 

state j whereas the commons compleatly vanish, whenever a dis- 
solution takes place : there is, therefore, n’o exaggeration iu what 
has been said above, that their very being depends on their power 
of gninting subsidies to the crown. 

Moved by these considerations, and no doubt by a sense of their 
duty towards their constituents, to whom this right of taxation 
originaliv belongs, the house of commons have at all times been 
very careful lest precedents should be established, which might, 
in the most distant manner, tend to weaken that right. Hence 
t le warmth, 1 might say tlie reseutmeut, with which they have 

ahV*iysrejected even the amendments proposed by the lords in 

their money hills. The lords however have not given up their 
pretension to make such amendments ; and it is only by the viVi- 
lance and constant pre-determi nation of the commons to reject all 
alterations whatever made in their money hills, without even ex- 
animing them, that this pretension of the lords is reduced to be an 

derlSi^a Zr The first instance of a misun- 

7W. , length, in vol. 1. of the 

tfmetuoSt 
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if laws which might most materially affect public liberty,* 
could be enacted in parliaments abruptly and imperfectly 
summoned, it has been established that the writs for as- 
sembling a parliament must be issued forty days at least 
before tlie first meeting of it Upon the same principle it 
has also been enacted, that the king cannot abrido*e the 
tcrni he li3.s once fixed for 3 prorogation, except in the 
two following cases, viz. of a rebellion, or of imminent 

danger of a foreign invasion; in both which cases a four- 
teen days notice must be given.^ 

Again, the king is the head of the churcli 5 but he can 
neither altei the established religion, or call individuals to 
an account for their religious opinions.** He cannot even 
profess the religion' which Ihe legislature has particularly 
forbidden; and the prince who should profess it, is. de- 
clared incapable of inheriting, possessing, or enjoyino- the 
crown of' these kingdoms.® 

The king is the first magistrate; but he can make no 
change in the maxims and forms consecrated by law or 
custom: he cannot even influence, in any case whatever/ 
the decision of causes between subject and subject * and^ 
James the first, assisting at the trial of a cause, was re- 
minded by the judge, that he could deliver no opinion/ 
Lastly, though crimes are‘ prosecuted iu his name, he 
cannot refuse to lend it to any particular’persbus who have 
complaints to prefer. 

The king has the privilege of coining money ; but he 
cannot alter the standard. ' 

The king Las the power of pardoning offenders ; but 
he cannot exempt them from making a compensation to 

“ • m ' 

* i 

® Stal. 30 Geo. II. c. 25. 

The convocation, or assembly of the clergy, of which the 
king is the head, can ouly regulate such afi'airs as are merely 
ecclesiastical : they cannot touch the laws, customs, and statutes, 
of the kingdom. — Stat. 05 Heii. Vlll. c, 19. 

® 1 Will . and M. stat. 2. c. 2. 

^ These principles have since been made an express article of 
an act of parliament; the same wliicb abolished the star-chamber. 

“ Be it likewise declared and enacted, by the authority of this 
Jiresent parliament, that neither his majesty, nor his privy 
council, have, or ought to have, any jurisdiction, power, or 
amhority, to examine or draw into question, determine or dispose 
of the lauds, tenements, goods, or chattels, of any of the subiects 
of this kingdom/*— Stat. A. i6.‘ Cli. 1. cap, 10, § 10. • 
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the parties injured. It is even estabiislied by law, that, 
in a case of imirder, the widow, or next heir, shall have 
a right to prosecute the murderer; and the king's pardon, 
whether it preceded the sentence passed in consequence 
of such prosecution, or whether it be granted after it, 
cannot have any eft’ect.® 

The king has the military pow er; but still, with respect 
to this, he is not absolute. It is true, in regard to the sea 
forces, as there is in tlieni this inestimable advantage, that 
they cannot be turned against the liberty of the nation, 
at the same time that tliey are the surest bulwark of the 
island, the king may keep them as he thinks proper ; and 
in this respect he lies only under tlie general restraint of 
applying to parliament, to obtain the means of doing it. 
But in regard to land forces, as they may become an im- 
mediate weapon in the hands of power, for throwing 
dow n all the barriers of public liberty, the king cannot 
raise them w ithout the consent of parliament. The guards 
of Charles the second were declared anti-constitutional ; 
and James's army was one of the causes of liis being at 
lengtli dethroned.' 

In these times, however, wdien it is become a custom 
w ith princes to keep those numerous armies which serve 
as a pretext and means of oppressing the people, a state 
that w'ould maintain its independence, is obliged, in great, 
measure, to do the same. The parliament has therefore 
thought proper to establish a standing body of troops, 
which amounts to’ about thirty thousand men, of w hich 
the king has the command. 

Bui this army is only established for one year; at the 
end of that term, it is, unless re-established, to be ipso facto 
isbanded; and as the question which tlien lies before 
parliament, is not, whether the army shall be dissolved, 
but whether it shall be established anew', as if it had never 
existed, any one of the three branches of the legislature 
uy its dissent, hinder its continuance. 
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Besides, the funds for tlie payment of this body of 
troops, arc to be raised by taxes that never are established 
for more than one year;*^ and it becomes likewise neces- 
sary, at the end of this term, again to establish them.* In 
a w'ord, this instrument of defence, which the circum- 
stances of modern limes have caused to be judged neces- 
sary, being capable, on the other hand, of being applied 
to the most dangerous purposes, has been joined to the 
state by only a slender tliread, the knot of which may be 
slipped on the first appearance of danger.'" 

But these laws wdiich limit the king’s authority, would 
not, of themselves, have been sufficient. As they are, 
after all, only intellectual barriers, which it is possible 
that the king might not at all times respect; as the check 
which the commons have on his proceedings, by a refusal 
of subsidies, affects too much the whole state, to be ex- 
erted on every particular abuse of his power; and kastlj^ 
as even this means might in some degree be eluded, eitlier 
by breaking the promises which have procured subsidies, 
or by applying them to uses different from those for which 
they were appointed, the constitution has besides supplied 
the commons with a means of immediate opposition to the 
misconduct of government, by giving them a right to 
impeach the ministei's. 

» 

^ The land tax, and malt tax. 

t It is also necessary that the parliunieiit, when they renew the 
act called the jMuciny should authorise the ditferent courts 
martial to punish military offences, and desertion. It can there- 
fore refuse the king even the necessary power of military dis- 
cipline. 

To these laws, or rnther conventions, between king and 
people, 1 shall add here the oath which the king takes at his coro- 
nation ; a compact which, if it cannot have the same precision as 
the Laws we have related above, yet in a manner comprehends 
them all. and h;is the farther advantage of being declared with 
more solemnity. 

“ The archbishop or bishop shall sapy Will you solemnly promise 
and sw'ear to govern the people of this kingdom of Bngiaad, and 
the dominions thereto helongiug, according to the statutes in por- 
liameni agreed on, and the laws and cnstouis ol the same t—’lhe 
king or queen shall say, 1 solemnly promise so to do. 

“ Archbishop or bishop. Will you to your power cause law and 
justice, ill mercy, to he executed in nil your judgments ? — King or 
queen. I will. 

“ Archbishop or bishop. Will you to the utmost of your power 
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It is true, the king himself cannot be arraigned before 
judges} because, if there were any that could pass sen- 
tence upon him, it would be they, and not he, who must 
finally possess the executive power: but, on the other 
• hand, the king cannot act without ministers ; it is thcrc- 
. fore those ministers, that is, those indispensable instru- 
ments, whom they attack. 

If, for example, tlie public money has been employed 
in a manner contrary to the declared intention of those 
who granted it, an impeachment may be brought against 
tliuse who had the management of it- If any abuse of 
jjower^ is committed, or, m general, any thing done con- 
trary to tlie public weal, they prosecute those who have 

been either the instruments, or the advisers of the mea- 
sure." 

But who shall be the judges to decide in such a cause.? 
\Vhat tribunal will flatter itself, that it can give an im- 
partial decision, w hen it shall see presented at its bar the 
governnient ilself as the accused, and tJic representatives 
of the people as the acciisci-s ? 

; It is before the house of peers tliat the law has directed 
,the commons to carry U)eir accusation } that is, before 
judges w hose dignity, on the one hand, renders, tiieni in- 
dependent, and who, on the other, have a great honour 

to suppoi L in that aw'ful function wdiere they have all the 
nation for spectators of their conduct. 

When the impeachmeiit is brought to the lords, they 

cominouly order the person accused to be imprisoned. 

■ appointed, the deputies of the liouse of coni- 

nious, v\i 1 the person impeached, make their appear- 
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aiice: the impeachment is read in his presence; counsel 
are allow'ed him, as well as time to prepare for his de- 
fence; and at tlie expiration of this term, the trial goes 
on from day to day, with open doors, and every thing is 
communicated in print to the public. 

But whatever advantage the law grants to the person 
impeached for his justification, it is from the intrinsic me- 
rits of his conduct that he must draw' his arguments and 
proofs. It would be of no service to him, in order to jus- 
tify a criminal conduct, to allege the commands of the so- 
vereign; or, pleading guilty with respect to the measures 
imputed to him, to produce the royal pardon." It is 
against the administration itself that the impeachment is 
. carried on* it should therefore by no means interfere: the 
king can neither stop nor suspend its course, but is forced 
to behold, as an inactive spectator, the discovery of the 
share w hich he may himself have had in the illegal pro- 
ceedings of his servants, and to hear his own sentence in 
tile condemnation of his ministers. 

All admirable expedient! wliich, by removing and pu- 
nishing corrupt ministers, afifords an immediate remedy 
for the evils of the state, and strongly marks out tJie bounds 
within which power ought to be confined; which takes 
away the scandal of guilt and authority united, and calms 
the people by a great and awful act of justice: an expe- 
dient, in that respect especially, so highly useful, that it 
is to the w'ant of the like, that Machiavel attributes the 
ruin of his republic. 

° This point in ancient times was fur from being clearly set- 
tled. In the year 1678, the commons having impeached the earl 
of Dun by, he pleaded the king's pardon in bar to that impeach- 
ment : ^reut altercations ensued on that subject, which were ter- 
niinateu by the dissolution of that parliament. It has been since 
enacted, slat. 12 and 13 VV^ 111. c. 2. tliat no pardon under 
the great seal can he pleaded in bar to an iinpcachment by tlie 
ho use of coniinons.” 

I once asked a gentleman very learned in the laws of this coun- 
try, if the king could remit the punishment of a man coiulemncd 
in consequence of nil impeachment of the house of comitmns; he 
answered me — the tories will tell you the king can, and the whigs, 
he cannot. But it is not perhaps very material that the questioii 
should he decided : the great piihtic ends are attained when a cor.T 
rupt minister is reinoved with disgrace, and the whole system of 
his proceedings unveiled to the public eye. 
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But all these general precautions to secure the rights of 
the parliament, that is, tJiose of the nation itself, a^inst 
the efforts of the executive power, would be vain, if the 
members themselves remained exposed to them. Being 
unable openly to attack, with any safety to itself^ the two 
legislative bodies, and by a forcible exertion of its prero^ 
gatives, to make,, as it were, a general assault, it would, by 
subdividing the same prerogatives, gain an entrance, and 
sometimes by interest, and at otliers by fear, guide the 
general will by infiuencing that of individuals. 

But the laws which so effectually provide for the safety 
of the people, provide no less for that of the members, 
w hether of the house of peers, or that of the commons. 
There are not known in England, either those cpinmis- * 
saries who are always ready to find those guilty, whom 
the wanton ness of ambition points out, nor those secret 
imprisonments, which are, in other countries, the usual 
expedients of government. As the forms and maxims of 
the courts of justice are strictly prescribed, and every in- 
dividual has an invariable right to be judged according to 
law, he may obey without fear the dictates of public vir- 
tue.* And, what crowns all these pr9cautions, is its being 
a fundamental maxim, ** That the freedom of speech, and 
debates and proceedings in parliament, ought not to be 

impeached or questioned in any court or place out of par- 
liament.” p 

*9 » 

^ The legislators, on the- other hand, have not forgot that 
interest, as well as fear, may impose silence on duty. To 
prevent its effects, it lias been enacted, that all persons 
concerned in the management of any taxes created since 
lv92, commissioners of prizes, navy, victualling-office, &c* 
CQmptrollers of the army accounts, agents for regiments j 
the clerks in the different offices of tlie revenue, any perr 
sons that hold any new office under the crown, created 
since 1/05, or having a pension under the crown, during 
pleasure, or tor any term of years, are incapable of being 
elected members. Besides, if any member accepts an of- 
ce under the crown, except it be an officer in the army 
or navy accepting a new commission, his seat becomes 
void ; though sucli member is capable of being re-elected, 
uch are the precautions hitherto taken by the legisla- 

P Bill of Rights. Art. 9. 
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tors for preventing the undue influence of the great pre- 
rogative of disposing of rewards and places; precautions 
wdiich have been successively taken, according as circum- 
stances have shewn them to be necessary ; and which we 
may thence suiipose, arc owing to causes powerful enough 
to produce the establishment of new ones, whenever cir- 
cumstances shall point out the necessity of them.*? 



CHAP. IX. 


i I 


OF PRIVATE LIBERTY, OR THE LIBERTY OF INDIVI- 
DUALS. 


AVe have hitherto only treated of general liberty, 
that is, of the rights of the nation as a nation, and of its 
share in the government. It now remains that we should • 
treat particularly of a thing without which this general 
liberty, being absolutely frustrated in its object, would be ^ 
only a matter of ostentation, and even could not long sub- i 
sist; I mean the liberty of individuals. f 

Private liberty, according to the division of the English 
lawyers, consists, first, of the right of property, that is, of 
the right of enjoying exclusively the gifts of fortune, and 

* 

n Nothing can be a better proof of the efficacy of the causes 
that produce the liberty of the English, and ^vhich will be ex- 
plained hereafter, than those victories which the parliament from 
lime to time gains over itself, and in which the members, forget- 
ting all views of private ambition, only think of their interest as 
subjects. 

Since this was first written, an excellent regulation has been 
made for the decision of controverted elections. Formerly the 
bouse decided them in a very summary manner, and the wit- 
nesses were not examined upon oath. But, by an act paped this 
session, the decision is now to be left to a jury, or committee, of 
fifteen members, formed in the follow*! n« manner. Out of the 
members present, who must not lie less than one hundred, forty- 
nine are drawn by lots : out of these, each candidate strikes oft* 
one alternately, till there remain only thirteen, who, with two. 
others, named out of the whole house, one bv each candidate, are 
to form the committee: in order to secure the necessary number 
of a hundred members, all other business in the house is to be 
suspended, till the above operations are completed. 
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all the various truits of one's industry. Secondly, of the 
right of personal security. Thirdly, of the loco-motivc 
faculty, taking the word liberty in its more confined 


sense. 


Each of these rights, say again the Englisli lawyers, is 
inherent in the person of every Englishman: they are to 
him as an inheritance, and he cannot be deprived of them, 
but by virtue of a sentence passed according to the laws 
of the land. And indeed, as this right of inheritance is 
expressed in English by one word, birth-right, the same 
as that which expresses the king’s title to the crown, it 
has, in times of oppression, been often opposed to him as 
a right doubtless of a less extent, but of a sanction equal 
to that of his own. 

One of the principal effects of the right of property is, 
tliatthe king can take from his subjects no part of what they 
possess; he must wait till they themselves grant it him : 
and this right, which, as we have seen before, is, by its 
consequences, the bulwark that protects all the others, 
has moreover the immediate effect of preventing one of 
tlie chief causes of oppression. 

In re^rd to the attempts to which the right of pro- 
perty might be exposed from one individual to another, I 
believe 1 shall have said every thing, when I have ob- 
serv^, that there is no man in England who can oppose 
the irresistible power of the laws; that, as the judges 
cannot be deprived of their employments but on an accu- 
sation by i^irliament, the effect of interest with the sove- 
rtign, or with those who approach his person, can scarcely 
ju uence their decisions; that, as the judges themselves 
Have no power to pass sentence, till the matter of fact has 
eeii settled by men nominated, we may almost say, at 
the common choice of the parties.- all private views, and 
consequently all respect of pei-sous, are banished from the 
courts of justice. However, that nothing may be want- 

I I aII Vh. 


Wh‘ * n ill England, 

who WPIP Ji "ere found at Auialphi, the clergy, 

len le onlj men that were able to understand 

isallowedi‘“Jl.',V*''"*'''l"S''‘ of clmllcnglng jurymen, which 
qnendy used ^ ^re- 


them, did not neglect that opportunity of increasino-. the 

influence they had already obtained, and caused them to 

be receiv'^ed in the greater part of Europe. Eii«^laiid 

which was destined to have a constitution so different froin 

that of other states was to be farther distinguished by its 
rejecting the Roman laws. 

Under William the conqueror, and his immediate suc- 
cessors, a mu lutiide of foreign ecclesiastics flocked to the 
court of Eiig and. Their influence over the mind of the 
sovereign, which, in the oUier states of Europe, as thev 

^ might be considered as matter of 

little importance, was not so in a country where the sove- 
reign being all-powerful, to obtain influence over him was 
to obtain power itself. The English nobility saw, with 
the greatest jealousy, men of a condition so diflferent from 
their own, vested with a power, to the attacks of which 
they were immediately exposed, and thought that they 
would carry that power to the height, if thev were ever 
to adopt a system of laws which those same men sought 
to introduce, and of which they would necess.irily become 
both tlie depositaries and interpreters. 

It happened, therefore, by a somewhat singular com unc- 
tion of circumstances, that to the Roman laws brought 
over to England by monks, the idea of ecclesiastical power 
became associated, in the same manner as the idea of des- 
potism was afterwards associated with the religion of the 
same monks, when favoured by kings whor endeavoured 
to establish a despotic government. The iiobilitv, at sail 
times, rejected these laws, even with a degree of ill-lm- 
mour; and the 'usurper Stephen, whose interest it was 

to conciliate their affections, went so far as to prohibit the 
study of them. 

I he general disposition of things establishing, as we 
have seen, a great comrnunicalioii between the nobility 
and the people, the aversion to the Roman laws gradually 

P ^ nobility, undei' the reign of Richard II., declared in the 
rench lang^uage of those times, “ Pwree gue le roial me d*Eng^ 
Cferre n^etoit devant ces henreSy ne aVentent du roy notre seigniory 
^ seigniors du parlementy ungues ne sera rule ne governi par la ley 
cit'w. piz. jnasmiicli as the kingdom of England was notbe- 
ore tbts time, nor according to the intent of the king our lord,* 
ana lords of parliament, ever shall be, riiled or governed by the 
wil law. — In Rich. Parlamento IVestmonQsteriiy Feb, 3. Anno 2. 
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spread itself far and wide; and those laws, whose wisdom 
in many cases, and particularly their extensiveness, ought 
naturally to have procured them admittance when the 
English laws themselves were as yet but in their infamy, 
experienced the most steady opposition from the law- 
yers; and as those persons who sought to introduce them, 
frequently renewed their attempts, tliere at length arose a 
kind of general combination amongst the laity, to condiie 
them to universities and monasteries.*^ 

Tliis opposition was carried so far, that Fortescue, chief 
justice of the king's bench, and afterwards chancellor, 
under Henry VI. wrote a book intitled DeLaudibus Le^nm 
Anglia^ in which lie proposes to demonstrate the superio- 
rity of the English laws over the civil; and, that nothing 
might be wanting in his arguments on this subjeet, he 
gives them the advantage of a superior antiquity, and 

traces their origin to a period much anterior to the foun- 
dation of Rome. 

This spirit has been even preserved to much more mo- 
dern times; and when we peruse the many paragraphs 
which judge Hale has written in his Historg of the Com- 
wiow Law, to prove, that in the few cases in which the 
civil law is admitted in England, it can have no power 

by virtue of any deference due to the orders of Justinian 

(a truth, which certainly had no need of proof,) we plainly 

see that this chief justice, who was also a very great law- 

jer, liad, in this respect, retained somewhat of the heat of 
party. 


H.I shewn, if it liclon^cd to (lie siilijcct, timt 

emnrl„7L“^ !n religious inattersf which hns at nil times 
cansps^n^ ^ prcvnileiT in England, is owing to much the same 
Ill'll ilif» * i'ohtical liberty; hnth perhaps are owing to tliis, 
bennip kIi **1 merest it is in other countries that the 

ous^iiifi *il! ^ f mfliienccd liy iirejiidices of a political or religi- 
thein I* I Fogluiul torced to inform and unite with 
reoronrhmMi * T to observe, in answer to tlid 

esreemed n n® president Menault,iii hisniuch- 

cliuiio-os nf rln *^^^*i*** H’story of France, that the frequent 
argue aiiv sprvtip**r " ® taken niacc in England, do not 

"‘dy prove the 

inifrhi I die then existing seels : there was none hut 
thouglit nronpr prevailing one, whenever the sovereign 

pie inav^tliPtiL n** d.i and it was not England, as pen- 

cimiigei its religion!'^** 'ts gfoveniniciit which 
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Even at present (he English lawyers attribute the li 
berty they eujoy. aud of which other nations are del 

nations have 

adnijtted, the llonian law ; which is mistaking the effect 
for the cause. It ,s „ot because the Eugiish iia7e reiected 
the Roman laws that lliey are free ; but it is because tl ev 
were free, or at least, because there existed amon^ tS 
causes winch were, in process of time, to make them so 
that tlicy have been able to reject the Roman laws. But 
even though tliey had admitted these laws, the same cir 
cun, stances that have enabled them to reject the whol^ 

would have likewise enabled them to reject (hose mrts’ 

wind, might not have suited them; aud they would have 
seen, that it is very possible to receive the decisions of the 
evil law on the subject of the servitutes nrbano! et ruMic^ 

rni,renr|Jr& 'vith respect to the powe; 

Of this the republic of Holland, where the civil law is 
adopted, would afford a proof, if there were not the still 
more striking one, of the emperor of Germany, who 

the very throne of the Ciesars, has not by a great deal so 
much powder as a king of England ; and the reading of the 
.seveial treaties which deprive him of the power of nomi- 
natiiig the principal officers of the empire, sufficiently 

Slews, that a spirit of unlimited submission to luonarchi- 

cai power is no necessary consequence of the admission of 
liie Konian civil law. 

Tile Jaws therefore, that have taken place in Eng- 
ancl, are wliat they call the unwritten law, also termed 

tne common law, and the statute law. 

The unwritten lavy is thus called, not because it is only 
ransmitted by tradition from generation to generation ; 
out because it is not founded on any known act of the 
egjslature. It receives its force from imniemorial custom, 
and, for the most part, derives its origin from acts of par- 
liament enacted in the times which immediately followed 
ine conquest, particularly those anterior to the time of 
lidiard the first, the originals of wliich are lost. 

•I i^e principal objects settled by the common law, are 

'‘''ig'!''®''® *'*® English lawyers is L. l. lib.I. 

• •1-' 'ff- Q.uod pruwipt placuerit legis habet vigorem. 
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the rules of descent, tlje different methods of acquirin 
property, the various forms required for rendering < ou- 
tracts valid j in all which points it differs from the civil 
law. Thus, by the common law, lands descend to the 
eldest son, to the exclusion of all his brothers and sisters: 
whereasj'by the civil law', they are equally divided be- 
tween all the children : by the common law, property is 
transferred by writing; but by the civil law, tradition, or 
actual deliver}, is moreover necessary, &c. 

The source from which the decisions of the common 
law^ are drawn, is what is called yrateritoruin meynoria 
eventorumy and is found in the collection of judgments that 
have been passed from time immemorial, and which, as 
well as the proceedings relative to them, are carefully pre- 
served under the title of Records. In order that the prin- 
ciples established by this series of judgments may be 
known, extracts of them are, from time to time; published 
under tlie name of Reports; and tiiese reports reach, by a 

regular series, so far back as the reign of Edw ard the se- 
cond, inclusively. 

Besides this collection, which is pretty voluminous, 

there are also some ancient authors of great authority 

among lawyers; such as Glanvil, w'ho wrote under the 

reign of Henry the second; Bracton, who wTote under 

Henry the third; Fleta, and Lyttelton. Among more 

modern authors, is sir Edw'ard Coke, lord chief justice of 

t le king s bench under James liie -first, who .has written 

tour books of Institutes, and is at present the oracle of the 
common law. 

The common law moreover comprehends some particu- 
lar customs, which are fragnieuts of the ancient Saxon 
w^ escmied fro|n the disaster of the conquest; such as 
tiiat called gavelkind, in tlie county of Kent, by which 

fJT equally between the sous; and that 

triofe I ' "'hicli, in some particular dis- 

descend to the youngest sou. 

;■ i:i!! instances where it is admitted, 

liAnaii«r under the underwritten law, 

bv ininiJn ° I c? been authorised 

1' j • custom. Some' of its principles "are fol- 

raltv mfi ■ * ®^‘'^®®'^stical courts, in the courts of admi- 

but it is 

ling more than lex st'ib lege graviori; and these 
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dift'erent courts must conform to acts of parliament and 
to the sense given to them by the courts of commoii'law • 
being moreover subjected to the controul of the latter ’ 
Lastl)', the written law is the collection of the various 
acts of parliament, the originals of which are carefully 
nie-seived, especially since tlie reign of Edward the third 
\Vithout entering into the distinctions made by lawyers 
with respect to them, such as public and private acts, de! 
claratory acts, or such as are made to extend or restrain 
the common law, it will be sufficient to observe, that 
being the result of the united wills of the three consbtneiit 
parts of the legislature, they, in all cases, supersede Ch 
tlie TOnimon law and all former statutes, and ,the judges 

must take cognizance of them, and decide in conforinttv 

partle"' by £ 

administration of justice, in 

nf court of common pleas. It formerly made a part 
ofthe anfare^w; but as this latter court was bound^bv 
Its institution always to follow the person of the kino- and 
private individuals experienced great difficulLs ^ 
iniu^ relief from a court that was ambulatory, and al- 
ways in motion, it was made one of the articles of the 
great charter, Hiat the court of comniou pleas should 
thenceforwards be held in a fixed place; f. and since that 
time It has been seated at VVestmiuster. It is composed 

nlnVT other judges; and ap- 

peals fiom its judgments, usually called writs of errour 

Before the court of king’s bench. * 

m- i‘ exchequer. It was originally esta- 

Dhshed to determine those causes in which the kino-, or 

ins, servants, or accomptants were concerned, anef^has 

gradually become open to all persons. The confining the 

power of this court to the above class of persons, is there- 

lore now a mere fiction ; only a man must, for fom’s sake 

set forth in his declaration that he is debtor to the king^ 

"ivhetlier he be so or no. The court of exchequer is coni- 

f ^hey be private acts. 

in placUanon seqmntur curiam nostram, sed teneantur 

* oitquo loco cer/o.— Magna Cbarta, cap. 1 1, 
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posed of (he chief baron of the exchequer, and tliree 
other judges. 

III. The court of king’s bench forms that part of the 
anla regis which continued to subsist after the dismem- 
bering of the common pleas. This court enjoys the most 
extensive authority of ah other courts : it has the super- 
in tendance over all corporations, and keeps the various 
jurisdictions in the kingdom within their respective 
bounds. It takes cognizance, according to the end of its 
original institution, of all cnminal causes, and even of 
many causes merely civil. It is composed of the lord 
chief justice of the court of king's bench, and three other 
judges. Writs of errour against the judgments passed in 
that court in civil matters, are brought before the court of 
the exchequer chamber, or, in most cases, before the Jiouse 
of peers. 

IV. The court of the exchequer chamber. When this 
court is formed by the four barons, or judges of the ex- 
chequer, together w ith the chancellor and treasurer of the 
same, it sits as a court of equity : a kind of institution oii 
whicli a few words w ill be mentioned hereafter. Wien 
it is formed by the twelve judges, to whom sometimes the 
lord chancellor is joined, its office is to deliberate, w lien 
properly referred and applied to, and give an opinion on 
important and difficult cases, before judgments are passed 
ill those courts wdiere the causes are depending. 



CHAP. X. 

OF THE LAW' IN REGARD TO CIVIL MATTERS, THAT IS 

OBSERVED IN ENGLAND. 


CoNCERtiiKc tlie manner in which justice is ad- 
ministered m civil matters in England, and tlie kind of 

obtains III tliat respect, the following observa- 
tions may be made. ® 

observed, that the begin- 

Tiiv’fiL-o *'■'^'1 P™*;*®* *'* England, and the first step usu- 
ally taken in bringing an action, is the seizing by public 
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authority the person against whom that action is brought. 
This is done with a view to secure sucli person’s appear- 
ance before a judge, or at least make him give sureties for 
that purpose. In most of the countries of Kurope, w'here 
the forms introduced in the Roman civil law, in the reigns 
of the latter emperors, have been imitated, a different me- 
tliod has been adopted to procure a man’s appearance be- 
fore a court of justice. The usual practice is to have the 
person sued summoned to appear before the court, by a 
public officer belonging to it, a week before-hand: if'no 
regard is paid to such summons twice repieated, the plain- 
lift, or his attorney, is admitted to make before the court 
a formal reading of his demand, which is then granted 
him, and he may proceed to execution.^ 

In this mode of proceeding, it is taken for granted, that 
a person who declines to appear before a judge, to answ^er 
the demand of anotljcr, after being properly summoned, 
acknowledges the justice of such demand j and this sup- 
position is very just and rational. How’cver, (he abov’^e- 
mentioned practice of securing before- Iiand the body of a 
person sued, though not so mild in its execution as that 
just now described, nor even more effectual, appears more 
obvious, and is more readily adopted, in Uiose times when 
epurts of law begin to be formed in a nation, and rules of 
distributive justice to be established; and it is followed in 
England as a continuation of the methods tliat were 

iulopted when the English laws w'ere as yet in their in- 
fancy. 

In the times we mention, when law's begin to be formed 
iu a country, the administration of justice between indi- 
viduals is commonly lodged in the same hands wdiicli are 
intrusted wdth the public and military authority iu the 
state. Judges invested w ith a pow er of this kind, like to 
carry on their operations with a high hand: they consider 
tlie refusal of a man to appear before them, not as being 
barely an expedient to avoid doing that w hich is just, but 
as a contempt of their authority: they of course look upou 


^ A person against whom a judgment of this kind has hecn 
passed, which they cull iu France nn jugement par defaut^ may 
easily obtain relief : but as he now in his turn becomes in a man- 
ner the plaintilT. his deserting the cause, iu this second stage of 

would leave liiin without remedy. 

* % 
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themselves as being bound to indicate it; and a writ of 
capias is speedily issued to apprehend the refractory de- 
fendant A preliminary writ, or order, of this kind, be- 
comes in time to be used of course, and as the first regular 
step of a law-suit; and thus it is, that in the English 
courts of law, if I am rightly informed, a writ of capias is 
either issued before the original writ itself, (which cou- 
tains the summons of the plaintiff, and a formal delinea- 
tion of his case) or is joined to such writ, by means of an 
ac etiam capias, and is served along with it. It may be 
remembered tliat, in England, the aula regis, over which 
the king himself presided, was originally the common 
court of justice for the whole kingdom, in civil as well as 
criminal matters, and continued so till the court of com- 
mon-pleas was in time separated from it. 

In Rome, where the distribution of civil justice was at 
first lodged in the hands of tlie kings, and afterwards of 
the consuls, the metliod of seizing the person of a man 
against whom a demand of any kind was preferred, pre- 
viously to any judgment being passed against him, was 
likewise adopted, and continued to be followed after the 
institution of the pi^mtor’s court, to whom the civil branch' 
of the power of the consuls w'as afterwards delegated; and 
it lasted till very late times; that is, till the times when 
those capital alterations were made in tlie Roman civil 
law, during the reigns of the latter emperors, which gave 

it the form it now has in those codes or collections of 
which we are in possession. 

A very singular degree of violence even took place in 
Rome, in the method used to secure the person of those 
against w’hom a legal demand was preferred. In Eng-* 
laud the w ay to seize upon tlie person of a man under 
such circunistancos, is by means of an officer supplied 
With a WTit or order for that purpose, supposed to be di- 
rected to him, or to the sheriff his employer, from the 
knig himself. But in Rome, every one became a kind of 
public officer in his own cause, to assert the praetor's dig- 

ostensible legal licence or badge 
of public autliority, had a right to seize by force, the per- 
son of his opponent, w herever he met him. The practice 
w as, iliat tlie plaintiff, actor, first summoned the person 
sued, iCHw, with a loud voice, to follow him before the 
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court of the praetor.** When the defendant refused to 
obey such summons, the plaintiff, by means of the w'ords 
licet antestari, requested the bye-standers to be witnesses 
of the fact, as a remembrance of which he touched the 
ears of each of them ; and then proceeded to seize the , 
person of his opponent, by throwing his arms round his 
neck, ohtorto coj/o, thus endeavouring to drag him before 
the pnetor. When the person sued w^as, through age or 
sickness, disabled from following the plaintiff, the latter 
w^as directed by the law of the tw^elve tables to supply 
him with a horse, jumentnm dato. 

The above method of proceeding w'as however in after- 
times mitigated, though very late and slowiy. In the first 
place it became unlawful to seize a man in his ow n house, 
as it was tlie abode of his domestic gods. Women of 
good family, matronce, were in time protected from the 
severity of the above custom, and they could no longer be 
dragged by force before the tribunal of the pnetor.^ TJie 
method of placing a sick or aged person by force upon a 
horse, seems to have been abolislied during the latter 
times of the republic. Emancipated sons, and freed 
slaves, were afterwards restrained from summoning their 
parents, or late masters, wdtliout having expressly obtained 
the praetor's leave, under the penalty of fifty pieces of 
gold. However, so late as the time of Pliny, the old mode 
of summoning before a judge continued in general to sub- 
sist; though, in the time of Ulpian, the necessity of ex- 
pressly obtaining the praetor’s leave was extended to all 
cases and peraons; and in Constantine’s reign, the metliod 
began to be established of having legal summonses served 
only by means of a public officer appointed for that pur- 
pose. After that time, other changes in the former law 
were introduced, from which the mode of proceeding now 
used on the continent of Europe has been borrowed. 

In England likewise some changes, we may observe, 
have been w'rought in the law' and practice concerning the 
arrests of sued persons, though as slowly and late as those 
effected in the Roman republic or empire, if not more so; 
W'hich evinces the great impediments of various kinds that 
obstruct the improvement of law's in every nation. So 
late as the reign of king George the first, an act was 

^ Ad tribunal sequerc. In Jus ambula, 
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passed to prohibit the practice of previous personal arrest, 
in cases of demands under two pounds sterling j and since 
that time, those courts, justly called of conscience, have 
been establislied, in which such demands are to be sum- 
marily dccitled, and simple summonses without arrest can 
only be used. And lately another bill has been passed 
on the motion of lord Beauchamp, w hose name deserves 
to be recorded, by which the like prohibition of arrest is 
extended to all cases of debt under 10/. sterling : a bill 
the passing of wdiich was of twenty, or even a hundred 
times niore real importance than the rise or fall of a fa- 
vourite or a minister, though it has perhaps been honoured 
with a less degree of attention by the public. 

Another peculiarity in the English civil law, is the 
great refinements, formalities, and strictness that prevail 
in it. Concerning such refinements, which are rather im- 
perfections, the same observation may be made, that has 
been lUiade above in regard to the mode and frequency of 
civil arrest in England; w hich is, that they are continua- 
tions of methods adopted when the English law began to 
be formed, and arc the consequences of the situation in 
which the English placed themselves when they rejected 
the ready made code of the Roman civil law, compiled by 
order of Justinian, which most nations of Europe have 
admitted, and rather chose to become their own law- 
makers, and raise from the ground the structure of their 
own national civil code; which code, it may be observed, 
is as yet in the first stage of its formation, as the Roman 
Jaw itself was during the times of the republic, and in the 
reigns of the first emperors. 

1 lie time at which the pow'er of administering justice 
to individuals becomes separated from the military power, 
an event which happens sooner or later in dilferent coun- 
iies, IS the real aera of the origin of a regular system of 
laws in a nation. Judges being now deprived of the 
power of the sword, or, w'hich amounts to the same, being 

0 j iged to borrow that power from other persons, endea- 
vour to fiud their resources within their own courts, and, 

1 possible, to obtain submission to their decrees from the 

their proceedings, and the reputation 
of the impartiality of their decisions, 

t the same time, also, lawyei*s begin to croud in nuni- 
Jers to courts wdiich it is no longer dangerous to ap- 
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proach, and add their refinements to the rules already set 
down either by the legislature or the judges. As the 
employing of them is, especially in the beginning, matter 
of choice, and they fear, that, if bare common sense were 
thought sufficient to conduct a law-suit, every body might 
imagine he knows as much as they do, they contrive dif- 
ficulties to make their assistance needful. As the true 
science of the law, which is no other than the knowledge 
of a long series of former rules and precedents, cannot as 
yet exist, they endeavour to create art artificial one to 
recommend themselves by. Formal distinctions and de- 
finitions are invented to express the different kinds of 
claims men may set up against one another; in which al- 
most the same nicety is displayed as that used by philo- 
sophers in classing the difl’erent subjects, or kingdoms, of 
natural history. Settled forms of words, under the name 
of writs, or such like, are devised to set those claims forth ; 
and, like introductory passes, serve to uslier claimants into 
the temple of justice. For fear their clients should desert 
them after their first introduction, like a sick man who 
rests contented with a single visit of the physician, law-' 
yers contrive other ceremonies and technical forms for the 
farther conduct of the process and the pleadings; and in 
order still more safely to bind their clients to their domi- 
nion, they at length obtain to make every error relating 
to their professional regulations, whether it be a misnomer, 
a mispleading, or such like transgression, to be of as fatal ‘ 
a consequence as a failure against the laws of strict jus- 
tice. Upon the foundation’ of the above-mentioned defi- 
nitions and metaphysical distinctions of cases and actions, 
a number of strict rules of law are moreover raised, with 
wliich none can be acquainted but such as are complete 
masters of those distinctions and definitions. 


To a person who in a posterior age observes for the 
first time such refiiienieuls in the distribution of justice, 
they appear very strange, and even ridiculous. Yet, it 
must be confessed, that during tJie times of the first insti- 
tution of magistracies and courts of a civil nature, ceremo- 
nies and formal itiejs like those here mentioned, are very 
useful to procure to such courts, both the confidence of 
those persons who are brought before them, and tfie re- 
spect of the public at large : aud they tlxereby become 
actual substitutes for military force, which, till then, had 
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been the chief support of judges. Those same forms and 
professional regulations are moreover useful to give uni- 
formity to the proceedings oftlie lawyers and of the courts 
of law, and to insure constancy and steadiness to the rules 
they set down among themselves. And if the whole sys- 
tem of the refinements we mention continues to subsist in 
very remote ages, it is in a great measure owing, not to 
mention other causes, to their having so coalesced with 
the essential parts of the law as to make danger, or at 
least great difficulties, to be apprehended from a separa- 
tion ; and they may, in that respect, be compared with a 
scaffolding used in the raising of a house, which, though 
only intended to dispose the materials and support the 
builders, happens to be suffered foe a long time afterwards 
to stand, beeause it is thought^ the removing of it might 
endanger the building. 

Very singular law formalities and refined practices of 

the kind here alluded to, had been contrived by the first 

jurisconsults in Rome, with a view to amplify the rules 

set down in the laws of the twelve tables; which being 

but few, and engraved on brass, every body could know 

as well as they : it even was a general custom to give 

those laws to children to learn, as we are informed by 
Cicero. ^ 


Very accurate definitions, as well as distinct branches 
^ cases and actions, were contrived by the first Roman 
junsconsults ; and, when a man had once made his elec- 
tion of that peculiar kind of action he chose to pursue his 
claim by, it became out of his power to alter it. Settled 
forms of words, called actlones legis, were moreover con- 
trived, whi^ men must absolutely use to set forth their 

^ party himself was to recite the appointed 
wor s e ore the praetor; and should he unfortunately 
lappen to nnss or add a single word, so as to seem to 
altes his real case or demand, he lost his suit thereby, 
lo this an aljusion is made by Cicero, when he says, 

^ I constituted, that a man becomes 

Uiniild iin r 1?^ proceeded in the manner he 

akn tr» iJ f - of the like nature is 

ound in Quintilian, .whose expressions on the 

^**'*'^® hobenius constitutunif ut causa cadat is gui non 
qumadmodum oportet egerit. De Invent. 11. 29 . ^ 


subject are as follow : “ there is besides another danger ; 
for if but one word has been mistaken, we are to be con- 
sidered as having failed in every point of our suit.’'** 
Similar solemnities and appropriated forms of words were 
moreover necessary to introduce the reciprocal answers 

and replies of the parlies, to require and accept sureties, 
to produce witnesses, 

Of tlie above actiones legisj the Roman jurisconsults 
and pontiffs had carefully kept the exclusive knowledge- 
to themselves, as well as of those days on which religion 
did not allow courts of law to sit.® One Cn. Flavius, 
secretary to Appius Claudius, having happened to divulge 
the secret of tliose momentous forms, an act for which he 
was afterwards preferred by the people, jurisconsults coii- 
tj'ived fresh ones, which tliey began to keep written with 
secret cy-phers ; but a member of their own body again 
betrayed them, and the new collection which he pub- 
lished was called Ins from his name, Sex. 

.^lius, in the same manner as tJie first collection liad been 
called Jrw Flavianuin, However, it does not seem tliat 
the influence of lawyers became much abridged by those 
two collections : besides written information of that sort, 
practice is also necessary ; and the public collections we 
mention, like the. many books that have been published 
on the English law, could hardly enable a man to be- 
come a lawyer, at least sufiicienily so as to conduct a 
law-suit. 

Modern civilians have been at uncommon pains to find 
out and produce the ancient law formulce we mention ; in 
which they really have had surprising success. Old 
comic writers, such as Plautus and Terence, have supplied 
them with several: the settled words, for iustance, used 
to claim the property of a’*.^Iave, irequeutly occur in 
their works.^ 


** Est etiam periculosumy quum st uno verbo sii erraiunif tota 
causa cecidhse videamur. Inst. Orat. 111. 8. VIJ, 3 . 

* Dies fasti et nefasti. 

^ The words addressed to the plaintiff by the pereon sned, 
when the latter made his appearance on the day for which he had 
been compelled to give sureties, were as follow, and are alluded to 
by Plant. CurcuL 1 . 3 . v. 5 . Where art thou who hast ohliiged 
Die to give sureties ? Where art thou who summoncst me ? Here 
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Extremely like tlie above actiones legis are flic writs 

used in the English courts of law. Those writs are framed 

for, and adapted tes every bi-anch or denomination of 

actions, such as detinue, trespass, action upon the case 

accoinpt and covenant, &c. the same strictness obtains in 

reg;ird to them as did in regard to the Roman for mulce 

above mentioned : there is the same danger in misapplying 

them, or in fiiiling in any part of them j and to use’ the 

words of an English law-writer on the sutyect, “ writs 

must be lightly directed, or they will be nought. In all 

writs, care must be had, that they tie laid and formed 

according to (iieir case, and so pursued in the process 
thereof.”^ 


1 stand before thee, do thyself stand before me.” Ton hich the 
plaintiff made answer, “ Here I am.” The defendant replied 
“What dost thou say?” When the plaintiff’ answered, I say* 
and then followed the form of w'ords by w hich he chose to 
express his action. Ubi tu esj gut me vadalus es / Ifbi tu es qui 
me r Ecceego vie tibi sisto ; iu contra et te mihi siste, S^c. 

It the action, tor instance, w’as brought on account of eoods 
stolen, the settled penalty or damages for which, was the resti- 
tution of twice the value, the words to be used were, Aio, decern 
aureos miAt Jhrto too abesse^ tegue eo nomine aureos mihi 

as cleaning of clotlies, kc. 
Aio /e mihi tritici modtum deguo inter nos convenit oh polita vesti- 

S^iJi ’ ^^[^ oportere. For recovering the value of a slave 

mihi rru ^ Citizen, Aio te hominem meum occidissey tegut 

mate” !? Plurhnifiit dare oportere. ^or 3n- 

c/iv5t i ^ VICIOUS animal, ,^io iorem motvii servum fnenm, 

€t occidiss€y eogu€ nomine m<tvium, aut wri t' 
Awrt. tare j aut bovem mihi noxce dare, oportere: or, 

me/iii/S/Xe ma^vium quantum wguius 

was^ ’r kind of remedy which 

pr^sFv noiol/ onf^ court, was ex- 

reenrl to thi' nn formula used by a plaintiff*: aud in 

Sd formula h" made.'' Thus, in ’the last 

are T/ZT '.“fenor judges, hot!, to ascertain the da- 
dirtciion he according to the 

nppropriated^to the ' V ****^®*^ "ords being exclusively t 
ative-meinioned^^^^^^^^^^^ cfiWed arbitrarlce, from the 

require the executioi^nf ^ arbinutoTS In actions bronghl to 

veution itself was evnrp name, tlie coii- 

"is recited above refn^i. the formula* such is tfiat which 
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The same formality likewise prevails in tlie English 
pleadings and conduct of the process, as obtained in the 
old Roman law-proceedings; and in the same manner as 
the Roman jurisconsults had their actionis postnlatioiies et 
editiotteSf their iiificiatioties, exceptioneSt spotisioues, &‘c, so 
the English lawyers have their counts, bL, ^^LpJicaUons! 
rejoinders, sur- rejoinders, rebutters, sur- rebutters, &c, A 
scrupulous accuracy in observing certain rules, is more- 
over necessary in the management of those pleadino-s ; 
the following are the words of an English law-writer’oii 
the subject : « Though the art and dexterity of pleadino*, 
was in its nature and design only to render the fact plafn 
and intelligible, and to bring the matter to jiidgment with 
convenient certainty, it began to degenerate from its pri- 
mitive simplicity. Pleaders, yea and judges, having be- 
come too curious in that respect, pleadings at length 
ended in a piece of nicety and curiosity, by which the 
miscarriage of many a cause, upon small trivial objections 
has been occasioned.”** ^ 

There is however a difference between the Roman 
actiones legiSt and the English writs ; which is, that the 
former might be framed when new ones were necessary, 
by the praetor or judge of the court, or, in some cases, 
by the body of the jurisconsults tliemselves; whereas 
writs, when wanted for such new cases as may offer, can 
only be devised by a distinct judge or court, exclusively 
invested with such power, viz. the high court of chancery. 
The issuing of writs already existing, for the different 
cases to which they belong, is also expressly reserved to 
this court; and so important has its office on those two 
points been deemed by lawyere,' that it has been called, 
by way of eminence, the manufactory of justice, o fficina 
jiistificB, Original writs besides, when once framed, are 

not at any time to be altered, except by parliamentary 
authority.* 

^ Cunniugbani's Laio Dictionary. See Pleadings. 

' \V*ri!s, legally issued, arc also necessary for executing the 
diftereiit incidental proceedings that may take place in the course 
of a law-suit, such as producing witnesses, &c. The names 
given to the different kinds of writs, are usually derived from 
toe first Latin words by which they began, when they were 
written in Latin, or at least, from some remarkable word in them, 
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Of so mucli weight in the Englisli law are die original 
delineations of cases we mention, that no cause is suffered 
to be proceeded upon, unless they first appear as legal 
introductors to it However important or interesting the 
case, the judge, till he sees the writ he is used to, or at 
least a writ issued from the right manufactory, is abso- 
lutely deaf and dumb. He is without eyes to see, or ears 
to hear. And, when a case of a new kind offers, for 
which tliere is as yet no writ in being, should the lord 
chancellor and masters in chancery disagree in creating 
one, or prove unequal to the arduous task, the great 
national council, that is, parliament themselves, are in 
such emergency expressly applied to : by means of their 
collected wisdom, the right mystical words are brought 
togetlier: the judge is restored to tlie free use of his 
organs of hearing and of speech ; and, by the creation of 
a new' writ, a new province is added to the empire of tlie 
courts of law. 

In fine, those precious writs, those valuable briefs, 
hrevia^ as they are also called by way of eminence, which 
are the elixir and quintessence of the law, have been com- 
mitted to the special care of officei’s appointed for tliat 
purpose, whose offices derive their names from tliose 
pecuKar instruments tliey respectively use for the preser- 
vation of the deposit with which they are intrusted ; the 

one being called the office of the small bag, and the other, 
of the hamper.*' 

To say the truth, how'ever, the creating of a new writ, 

\jhjch gives rise to expressions sufficiently uncouth and unintel- 
igi e. hus^ a pone is a writ issued to oblige a person in oer- 

*** jF*'* *^"^**'**’ 1 ??"* rad/tiOT, and saivos pleeios. 
“f >s to oblige witnesses, and sometimes other 

appear before a court. An action of o«i 

„ fin„ . ?5- u for a proportional share of 

L P®“®' statute, by the person who laid 

«»!. "* ‘'‘® Q"* pro Domino 

seipso in hoc parte sequitur^ &c. 

Farva baga.et hanaperium ; \he petty-bag office, and tbe 

S Latin words, it is not improper to 

Kn occur in TuUy’s works. To tbe care of the petty- 

bag office those writs are trusted in which tbe king’s business 

^ kanaper office, those which relate to tbe 


OF ENGLAND. 


7:j 


upon any new g^ven case, is matter of more difficulty 
tliaii the generality of readei's are aware of. The very 
importance which is thought to be in those professional 
forms of words, renders them really important. As every 
thing without them is illegal in a court of common law, 
so with them every thing becomes legal ; that is to say, 
they empower the court legally to determine upon every 
kind of suit to which they are made to serve as intro- 
ductors. The creating of a new writ, therefore, amounts 
ill its consequences to the framing of a new law, and a 
law of a general nature too : now, the creating of such a 
law, on the first appearance of anew case, which law 
afterwards is to be applied to all such cases as may be 
similar to tlie first, is really matter of difficulty ; espe- 
cially, when men are as yet in the dark as to the best kind 
of provision to be made for the ca^ in question, or even 
when it is not perhaps yet knowm whether it be proper 
to make any provision at all. The framing of a new 
writ under such circumstances, is a measure on which 
lawyers or judges will not very willingly venture of 
themselves or apply to the legislature for that purpose. 

Owing to the above-mentioned really great difficulty in 
creating new writs on the one hand, and to the absolute 
necessity of such writs in the courts of common law on 
the other, many new species of claims and cases, which 
are from time to time the unavoidable consequences of 
the progress of trade and civilization, are left unprovided 
for, and remain like so many vacant spaces in the law, 
or rather, like so many inaccessible spots, which the laws 
in being cannot reach : now, this is a very great imper- 
fection in tlic distribution of justice, which should be 
open to every individual, and provide remedies for every 
kind of claim which men may ^et up against one 
another. 

To remedy the above inconvenience, or rather in some 
degree to palliate it, law fictions have been resorted to in 
the English law, by which writs being warped from their 


actual meaning, are made to extend to cases to which 


they in no shape belong. 

Law fictions of the kind we mention were notunkiiqwir 
to the old Roman jurisconsults 5 and as an u^taQC^ 

i/fi: ^ 
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their ingenuity in that respect, may be mentioned tliat 
kind of action, in wiiicii a daughter was called a sond 
Several instances might be quoted of tlje fictitious use of 
writs in the English courts of common law. A very re- 
markable expedient of tliat sort occurs in the method 
generally used to sue for tlie ]jayment of certain kinds of 
debt, before the court of common pleas, such, if I am not 
mistaken, as a salary for work done, indemnity for ful- 
filling orders received, &c. The writ issued in those 
cases, is grounded on the supposition, that the person 
sued has trespassed on the ground of the plaintitf, and 
broken by force of arms through his fences and inclo- 
sures; and under this predicament the defendant is brouo-ht 
before the court: this writ, which has been that which 
lawyers have found of most convenient use, to introduce 
before a court of common law the kinds of claim we 
mention, is called in technical language a clausum frenit. 
In ' order to bring a person before the court of ‘king’s 
bench, to answer demands of much the same nature with 
those above, a writ, called a latitat^ is issued, in which it 
is taken for granted, that the defendant insidiously con- 
ceals himself, and is lurking in some county, different 
fiom tliat in ^yhich^ the court is sitting 5 the expressions 
used in the writ being, tliat “ he runs up and down and 
secretes himself; though no such fact is seriously meant 
to be advanced either by the attorney or the party. 

1 he same principle of strict adherence to certaiVi forms 
ong since established, has also caused lawyers to intro- 
duce into their proceedings, fictitious names of persons 
\\ho are supposed to discharge the office of sureties; and 
in cer am cases, it seems, the name of a fictitious person 
is introduced in a writ along with that of the principal 
defendant, as being joined in a common cause with him. 
Another instance of the same high regard of lawyers, and 

"Ji ^*1 ^^**^^**^ ® forms, which makes tliem more 

nwi mg o epart from such forms tlian from the truth 


iurUconsiilc^ tnstance it miglitbe coiieluded that the Roiin 

Uh Lvvere thn/°V ^ principle with the En 

wonnra do every thing, except makii 

A woman a man, or a man a woman. ’ ^ 
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itself of facts, occurs in the above mentioned expedient 
used to bring ordinary causes before the court of exchequer, 
ill order to be tried there at common law; which is, by 
making a declaration that the plaintiff is a king’s debtor, 
though neither the court, iior the plaintiff’s attorney 
believe the assertion.*” 


CHAP. XI. 


THE SUBJECT CONTINUED. THE COURTS OF EQUITY. 


However, there are limits to the law fictions and 
snbtilUes we mention ; and the remedies of the law cannot 
by their means be extended to all possible cases tliat arise, 
unless too many absurdities are sufiered to be accumulated; 
nay, there have been instances in which the improper use 
of writs ill the courts of law has been checked by autho- 
rity. In order therefore to remedy the inconveiiiencies 
we mention, that is, in order to extend the administration 
of distributive justice to all possible cases, by freeing it 
from the professional difficulties that have gradually grown 
up in its way, a new kind of courts has beeu instituted in 
England, called courts of equity. 

The generality of people, misled by this word equity, 
have conceived false notions of the office of the courts 
we mention ; and it seems to be generally thought 
that the judges who sit in tliem, are only to follow the 
rules of natural equity; by vvhich people appear to under- 
stand, that, in a court of equity, the judge may follow the 
dictates of his private feelings, and ground his decisions 
on the peculiar circumstances and situatiou of those per- 
sons who make their appearance before him. Nay, doctor 
Johnson, in his abridged dictionary, gives the following 
definition of the power of the court of chancery consi- 
dered as a court of equity : “ The chancellor liath power 
to moderate and temper the written law, and subjecletli 

*» The inhabitants of Bengal, and other East India provinces, 
liavc been prodigiously surprised, it is said, at the retineuicnts 
and fictions of the English law, which was introduced among 
them a few years ago ; and it is certainly not to he doubted that 
they may have been astonished. 
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Iiimself only to the law of nature and conscience for 
wliich definition dean Swift, and Cowell, who was a 
lawyer, are quoted as authorities. Other instances might 
be produced of lawyers who have been inaccurate in their 
definitions of the true ofl^ice of the judges of equity. And 
the above named doctor himself is on no subject a des- 
picable authority, 

Cerbiinly the power of the judges of equity cannot be 
to alter, by their own private power, the written Jaw, 
that is, acts of parliament, and thus to controul the Jen-is- 
latifre. Their office only consists, as will be proved in 
the sequel, in providing remedies for those cases, for 
which the public good requires that remedies should be 
provided, and in regard to which the courts of common 
law, shackled by their ori^nal forms and institutions, 
cannot procure anyj or, iii other words, the courts of 
equity^ have a power to administer justice to individuals, 
unrestrained, not by the law, but by the professional law 
difficulties which lawyers ^ve from time to time coiitrived 
in the courts ot common law, and to which the judges of 
those courts have given tlieir sanction. 

An office of the * kind Here iheutioned, was soon found 
necessary in Rome, for reasons of the same nature with 
those above delineated. For, it is remarkable enough, 
that the body of English lawyers, by refusing admittance 
to the code of Roman laws, as it existed in the latter 
times oRhe empire, have only subjected themselves to the 
same difficulties under which the old Roman jurisconsults 
^ > during tile time tliey were raising the structure 

o mse same laws. And it may also be observed, that 

the i^nglish lawyers or judg^ have fallen upon miich the 

same expedients as those W'hich tlie Roman Juffsconsults 
and pitetors had adopted. 

office of a judge of equity was in time assumed 

iio P**®^®** *0 Rome, in addition to the judicial power 
ne before possessed.^ At the beginning of the year for 

A * been elected, the praetor made a declaratibii 

Of those remedies for new difficult cases, which he had 

r ‘ I 

possessed two distinct brauches of judicial 

Encrlnna ’ i ^ ^*“16 uinDDer OS the court of exchequer does in 

a court ^hs as a court of common law, and 

» • * 
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determined to afford during the time of his magistracy j 
in the choice of which he was no doubt directed, either 
by his own observations while out of office on the pro- 
priety of such remedies, or by the suggestions of expe- 
rienced lawyers on the subject This declaration, cdktnm, 
the praetor produced in alho, as the expression was. 
Modern civilians have made many conjectures on the real 
. meaning of the above words ; one of tlieir suppositions, 
w hich is as likely to be true as any other, is, that the 
preetor s cdictum, or heads of new law remedies, were 
written on a whitened wall, by the side of his tribunal. 

Among the provisions made by the Roman praetors in 
their capacity of judges of equity, may be mentioned 
tliose which they introduced in favour of emancipated 
sons, and of relations by the women’s side, cognaiiy in 
regard to the right of inheriting. TJie foriuer were sup- 
posed, by the laws of (he twelve tables, to have ceased to 
be the children of their father, and as a consequence, a 
legal claim was denied them on the paternal inheritance : 
the latter were taken no notice of iu that article of the 
same laws which treated of the right of succession, men- 
tion being only made of relations by the men’s side, 
iignatL Tliose the praetor admitted, by the edict unde 
liberty to share their father’s, or grandfathers, inheritance 
along with their brothers ; and these he put in possession 
of the patrimony of a kinsman deceased, by means of 
the edict unde cognutif when there were no relations 
by the men’s side. These two kinds of inheritance were 
not however called Ate redi/flj, but bonoriun possessio , these 
words being very accurately distinguished, though the 

effect was in the issue exactly the same. 

In the same manner, the laws of the twelve tables had 
provided reliefoniy for cases of theft; and no mention was 
made in them of cases of goods taken away by force (a 
deed which was not looked upon in so odious a light at 
Rome as theft, which was considered as the peculiar guilt 
of slaves). Ill process of time the pra 3 tor promised relief 
to such persons as might have, their goods taken from 
them by open force, and gave them an action for the re- 
covery of four times the value, against those who had 
committed the fact with an evil intention. Si cni dolo inalo 
hoHCi raptd esse dtcentiirp ci iu gundruplum judiciiitn detbo* 

H 3 
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Again, neither the law of the twelve tables, nor the 
laws made afterwards in the assemblies of the people, had 
provided remedies except for very few cases of fraud. Here 
the praetor likewise intervened in his capacity of jmige of 
equity, though so very late as tlie time of Cicero *, and 
promised relief to defrauded persons, in cases in which 
the laws in being afforded no action. Qhce dolo mah 
€ss€ dicBiitui f S 2 dc his vchiis (ilia nctio ixoii 6/vt, cf 
jasta causa esse videbitur, jndkinm dabo.^ By edicts of 
the same nature, praetors in process of time gave relief iu 

certain cases to married women, and likewise to minors, 

miiiorihns XX F nnms sneenn'h preetor, * 

The courts of equity established in England, have in 
like manner provided remedies for a very great number of 
cases, or species of demands, for which the courts of 
common Jaw, cramped by their forms and peculiar law 


sarae time the praetor, proffered a new edict, he a Isa 
made public those peculiar formulffl by the execution of the 

same was to be afterwards required from him. The name of 
Unit praitor who hrst produced the edict above-mentioned, was 
Aqinlius, as we are intormed by Cicero, in that elegant story well 

Dut uno^r^n^"’ 1:®'“*“ ‘he kin, I of fraud tbit was 

s^nrl “ Koinan knight, when he purchased a plea- 

cnZuJT “.1^ "ear Syracuse. This account Cicero 

as Aqmlius, his colleague and friend, bad uot yet published his 

/acercr^ L “ ea,;* 

miias ’Off lf° proluierat <te dolo malo for. 

of edicls^Diildisllp?/'«I'’i'«' "■'•s formed by the series 

p and also jus honorarium, (not strictlv LindiiiD- '1 The 

laT a V .iire'ree'“'’'“’ .‘"-"I'" »• ' sucLui'eTiiws ™ 

,^Xd h?«nv „f . " P !” “‘e assembly of the people, were 

between ‘he erZn^^rf n P'”®' i" England, 

of the courts of enuit v 'I'l lows, and the law or practice 

office we,e verv acc^Jmteiv 

trnve ill Ls betweemlie remedies or aclious, he 

oapacitv of iudoL nf ° civil law, and those in his 

the jus avid w^re npi n^*i being grounded on 

the vPMr uf 1 pei pe ual • the latter must be nvelerred within 

pr<£hruEe i!,\k *^®**e*l «ct(one,s anriuce, or ac^m?iej 

STr act ^ *■” -- 
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tenets, can afford none. Thus, the courts of equity may, 
iu certain cases, give actions for and against infants, not- 
withstanding their minority, and for and against married 
women, notwitlistanding their coverture. Married women 
may even, in certain cases, sue their husbands before a 
court of equity. Executors may be made to pay interest 

*■ ig iii their hands. Courts of equity 

may appoint commissioners to hear the evidence of absent 
witnesses. VVhen other proofs fail, they may impose an 
oath on either of the parties j or, in the like case of a 
failure of proofs, tliey may compel a trader to produce his 
books of trade. Tliey may also confirm a title to land 
though one has lost his writings, &c. &c. 

This power of the courts of equity in England, of 
which the court of chancery is the principal one, no 
doubt owes its origin to the power possessed by this latter 
of creating and issuing writs. When new complicated 
cases offered, for which a new kind of writ was wanted, 
the judges of chancery, finding that it was necessary that 
justice should be done, and at the same time, being un- 
willing to make general and perpetual provisions on the 
cases before them by means of new writs, commanded the 
appearance of both parties, in order to procure as com- 
plete information as possible in regard to the circum- 
stances attending the case j and then they gave a deci*ee 
upon the same, by way of experiment. 

To beginnings and circumstances like these, the English 
courts of equity, it is uot to be doubted, owe their present 
existence. In our days, when such strict notions are en- 
tertained concerning the power of magistrates and judges, 
it can scarcely be supposed that those courts, liowever 
useful, could gain admittance. Nor indeed, even in the 
times when they were instituted, were tlieir proceedings 
free from opposition ; and afterwards, so late as the reign 
of queen Elizabeth, it was adjudged 'll! the case of Col- 
leston and (rarduer, that the killing a sequestrator from 
the court of chancery, in the discharge of his business, was 
no murder; which judgment could only be awarded on 
the ground tliat the sequestrator s commission, and conse- 
quently the power of his employers, were illegal.*^ liow- 

V\ lien sir Ed Ward Coke was lord chief justice of the kuig’s 
htnch, and lord Ellesmere, clmiicellor, during the rcigu of 
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ever the authority of tJie courts of equity lias iit process 
of lime become settled : one of the constituent branches of 
the lec’-islature even receives at present appeals from the 
decre<5 passed in those courts ; and I have no doubt that 
several acts of the whole legislature might be produced, 
in which the office of those courts is openly acknowledged. 

The kind of process that has in time been established iu 
the court of chancery, is as follows. After a petition is 
received by the court, the person sued is served with a 
w^rit of subpcBHctf to command liis appearance. If he does 
not appear, an attachment is issued against him 5 and if a 
7 io« i/irenhi^ is returned, a proclamation goes forth against 
hinv; then a commission of rebellion is issued for appre- 
hending him, and bringing hini to the fleet prison. If the 
person sued stands farther in contempt, a serjeant at arms 
is to be sent out to take him ; and if he cannot be taken, 
a sequestration of his land may be obtained till he appears. 
Such is the power which Uie court of chancery, as a 
court of equity, liath gradually acquired to compel ap- 
pearance before it. In regard to the execution of the 
decrees it gives, it seems that court has not been quite so 
successful ; at least, those law-writers whose works 1 liav^e 
had an opportunity to see, hold it as a maxim, that the 
court of chancery cannot bind the estate, but only the 
|>erson ; and, as a consequence, he who refuses to submit 
to its decree, is only to be confined to the fleet prison.*^ 

On this occiision I shall observe, that the authority 
of Ihe lord chancellor in England, in his capacity of a 
judge of equity, is much more narrowly limited than that 
which the praetors in Rome had been able to assume. 

Jamus l.a very serious quarrel also took place between the courts 
of law, and iliosc of equity, which is ineiuioned in B. iii. ch. 4. of 
Blackstone’s Commentaries ; a work in wliicli more might have 
been said on the subject of the courts of equity. * 

* The court of chancery was very likely the first instituted of 
the two courts of equity : as it was the highest court in the king- 
dom, it was best able to begin the establisliuteiit of an oflicc, 
or power, which naturally gave rise at first to so many objec- 
tions. The court of exchequer, vve may suppose, only followed 
the example of the court of chancery; in order the better to 
secure the new power it assumed, it even found it necessary to 
bring out the whole strength it could muster; and both the trea- 
surer and the chancellor of llie exchequer sit, or ore supposed to 
sit, in ilie court of exchequer, when it is formed as a court of 



The Roman prsetors, we are to remark, united iu them- 
selves the double office of deciding cases according to the 
civil law, jus civiUj and to the ijraetorian law% or law of 
equity: nor did there exist any other court besides their 
own, that might serve as a cheek upon them: hence it 
happened that their proceedings in the career of equity, 
were very arbitrary indeed. In the first place, they did 
not use to make it any very strict rule to adhere to the 
tenor of their own edicts, during the whole year which 
their office lasted: they even assumed a power of altering 
them as they thought proper. To remedy so capital a 
defect ill the distribution of justice, a law was passed so 
late as the year of Rome 687> not long before TuIIy's time, 
which was called Lex Coiiielioy from the name of C. 
Cornelius, a tribune of the people, who propounded it 
under the consulship of C. Piso, and Man. Glabrio. By 
this law it was enacted, tliat praetors should in future 
constantly decree according to their own edicts, ^vithbut 
altering any thing in them during the whole year of their 
praetorship. Some modern civilians produce a certain 
senatuscofisultum to the same effect, which, they say, had 
been passed a hundred years before; while others are of 
opinion that the same is not genuine : however, supposing 
it to be really so, the passing of tlie law we mention, 
shews that it had not been so well attended to, as it ouglit 
to have been. 


Though the above mentioned arbitrary proceedings of 
praetors were put a stop to, they still ratained another 
privilege, equally hurtful ; which was, that evnery new 
praetor, on his coming into office, had it in his power to re- 
tain only what part he pleased of the edicts of his predeces- 
sors, and to reject the remainder : from which it followed, 
that the praetorian laws or edicts, though providing for so 
great a number of important cases, were really in force for 
only one year, the time of the duration of a praetors 
office.^ Nor was a resrulation made to remedy this capital 


^ Those edicts of their predecessors iu office, yvhich the new 
preetors thought proper to retaiu, were culled edicta iralatitia , 
tliose which they themselves published, as also the alterations 
which they made in foruier ones, were called edicta. nova.^ From 
the above inentioued power exercised by every new praetor in turn, 
their edicts were sometimes distinguisLecI by the appellatiou of 
leges annu<£, Bee Orat, in Ver, i. 42. 
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defect in the Roman jurisprudence, before tlie time of the 
enjperor Hadrian 5 whidi is another remarkable proof of 
the very great slowness with which useful public regtila- 
llons take place in ev'^ery nation. Under the reign of the 
emperor we mention, the most useful edicts of former 
pnetors were by Ins order collected, or rather compiled 
into one general edict, which was thcncefor wards to be 
observed by all civil judges in their decisions, and was 
accordingly called the perpetual edict, perpetuuni edictnm. 
Th is edict, though now lost, soon grew into great repute; 
all the jurisconsults of those days vied with each other in 
writing commentaries upon it; and the emperor himself 
thought it so glorious an act of his reign, to have caused 
the same to be framed, that he considered himself on that 
account as being another Niima.® 

But the courts of equity in England, notwithstanding 
the extensive jurisdiction they liave been able in process 
of time to assume, never superseded the other courts of 
law. Those courts still continue to exist in the same man- 
ner as formerly* and have proved a lasting check on the 
innovations, and in general the proceedings, of the courts- 
of equity. And here we may remark the singular, and at 
the same time, efiectual means of balancing each other’s 
influence, reciprocally possessed by the courts of tlie two 
different species. By means of its exclusive privilege both 
of creating and issuing writs, the court of chancery has 
been able to hinder the. courts of common law from arro- 
gating to themselves the cognizance of those new cases 

which were not provided for by any law in being, and 

« 

s Sereml otlier more extensive law compilations were framed 
after the perpetual edict we mention ; there linvinp* been a kind of 
emulation between the Homan emperors, in regard to the improve- 
ment of the law. At lost, under the reign of Jiistinian, that cele- 
urated coinpilatinn was puhltshcd, called the Code of Jusiiniarty 
lunch, under different titles, comprises the Roman laws, the 
edicts of the praetors, together with the rescripts of the emperors ; 
and an equal sanction was git'en to the whole. This was an event 
or '**uch the same nature as that which wilt take place in Eng- 
and, whenever a coalition shall he effected between the courts of 
corninon lawj and those of equity, and both shall thenceforwards 
e hound alike to frame their judgments from the whole mass of 
ccided cases and precedents ihen existing, at least, of such as it 
will be possible to bring consisleiuly together into one coin- 
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thus dangerously uniting in themselves the power of 
judges of equity with that of judges of common law. On 
the other hand, the courts of common law are alone in- 
vested with the power of punishing, or allowing damages 
for, those cases of violence by which the proceedings of 
the courts of equity might be opposed ; and by that 
means they have been able to obstruct the euterprizes of 
the latter, and prevent their effecting in themselves the 
like dangerous uuion of the two oflices of judges of common 
law and of equity. 

Owing to the situation of the English courts of equity, 
with respect to the courts of common law, those courts 
have really been kept witliin limits that may be called 
exactly defined, if the nature of their functions be consi- 
dered. In the first place, they can neither tomrh acts of 
parliament, nor the established practice of the other 
courts, much less reverse the judgments passed in these 
latter, as the Roman praetors sometimes used to do in 
regard to the decisions of their predecessors in office, 
and sometimes also in regard to their own. The courts 
of equity are even restrained from taking cognizance of 
any case for which the other courts can possibly aftbrd 
remedies. Nay, so strenuously have the courts of common 
law defended the verge of their frontier, that they have 
prevented the courts of equity from using in their pro- 
ceedings Ihe mode of trial by a jury; so that when in a 
case already begun to be taken cognizance of by the court 
of chancery, the parties happen to join issue on any par- 
ticular fact, the truth or falsehood of which a jury is to 
determine, the court of chancery is obliged to deliver up 
tlie cause to the court of king’s beach, there to be finally 
decided.*^ In fine, tlie example of the regularity of the 
proceedings practised in the courts of common law, has 
been communicated to the courts of equity ; and rolls or 
records are carefully kept in them of (lie pleadings, deter- 
minations, and acts of those courts, to serve as rules for 
future decisious.* 

See Cunnibgham’s and Jacob’s Laiv Dictionaries, passim. . 

^ * The master of the rolls is the keeper of those records, as the 
title of this office expresses. His office in the conrl of chancery 
is of great iiiiportaiice, as he can hear aud deleriniiie causes in the 
' absence of the lord chancellor. 


So far therefore from having it in his power “ to temper 
and moderate,’* that is, to alter, Uie written law or sta- 
tutes, a judge of equity, we find, cannot alter tlie un- 
written law, that is to say, the established practice of tlie 
courts, and the judgments grounded thereupon — nor even 
.can he meddle with those cases for which either the 
written or unwritten law have already made general pro- 
visions, and of w'hich there is a possibility for the ordinary 
courts of law' to take cognizance. 


From all the above observations it follow s, tliat, of the 
courts of equity, as established in England, the following 
definition may be given, which is, tliat they are a kind of 
inferior experimental legislature, continually employed in 
finding out and providing law remedies for those new 
species of cases for which neither the courts of common 
law', nor the legislature, have as yet found it convenient or 
practicable to establish any. In doing which, they are to 
forbear to interfere with such cases as they find already 
•provided for. A judge of equity is also to adhere in his 
decisions, to tJie system of decrees formerly passed in his 
own court, regular records of w hich are kept for that 
purpose. 

From tile latter circumstance it again ^follows, tliat a 

judge of equity^ by the very exercise he makes of his 

power, is contiuually abridging the arbitrary part of it ; 

as every new case he detenniiies, every precedent he 

^tablishes, becomes a laud-mark or boundary, which 

both he and his successors in office are afterw'-ards expected 
to regard. 

^»^y he added as a conclusion, that appeals from 

tlie ^decrees passed in it he courts of equity are carried to 
le^ o^e of peers 5 which bare circumstance might suer- 
g«t, t^t a judge of equity is subjected to certain positive 
rules, b^des those “ of nature and coiiscieuce only;” an 
appeal being naturally grounded on a supposition that 
some rules .of tliat kind w'ere neglected. 

The above discussion on the English law, has proved 
much louger than 1 intended at first ; so much as to have 
sw ell^, I.fiud, into two new additional chapters. However, 

1 confess! have teen under the greater temptation to treat 

the^ubject of Uie courts of equity, as I have 
found the error, which may be called a coiisUtUtional one, 
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concerning the arbitrary office of those courts, to be 
countenanced by the apparent authority of lawyers, and 
of men of abilities, at tlie same time that I have not seen 
in any book any attempt made, professedly to confute the 
same, nor indeed to point out the nature and true office of 
the courts of equity. 



CHAP. XII. 

OF CRIMINAL JUSTICE. 


We are now to treat of an article, which, though it 
does not in England, and indeed should not in any state, 
make part of tJie powers which are properly constitu- 
tional, tliat is, of the reciprocal rights by means of which 
the powers that concur to form the government constantly 
balance each other, yet essentially interests the security of 
individuals, and, in the issue, the constitution itself: I 
mean to speak of criminal justice. 3ut, previous to an 
exposition of the laws of England on this head, it is ne- 
cessary to desire the reader’s attention to certain coii- 
sidemtions. 


When a nation entrusts the power of the state to a cer- 
tain number of persons, or to one, it is with a view to tw'o 
points : the one, to repel more eli'ectually foreign attacks ; 
the other, to maintain domestic tranquillity. 

To accomplish the former poiut, each individual sur- 
renders a share of his property, and sometimes, to a cer- 
tain degree, even of his lib^ty. But, though the pow'er 
of those who are the heads of the state may tliereby be 
rendered very considerable, yet it cannot be said, that 
liberty is, after all, in any high degree endangered, be- 
cause, should ever the executive power turn against the 
nation a strength which ought to be emplojed solely for 
its defcuce, this nation, if it were really free, by whicli I 
mean, unrestrained by political prejudices, would be at 
no loss for providing the means of its security. 

In regard to tlie latter object, that is, the maintenance 
’ of domestic tranquillity, every individual must, exclusive 
of new renunciations of his natural liberty, moreover sur- 
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SO 


JllLt*, it |Jcn I Ul Ilia |/ciav/ii(ii c»i-.v.n i ii-jr . 

riie legislative power, being, from the nature of human 
lirs, placed in the alternative, either of ex|>osing indi- 


render, which is a matter of far more dangerous conse- 
quence, a part of his personal security. 

T ■ ^ 

affair 

viduais to dangers which it is at the same time able ex 
tremely to diminish, or of delivering up the state to the 
boundfess calamities of violence and anarchy, finds itself 
compelled to reduce all its members within reach of the 
arm of the public power, and, by witlidravviiig in such 
cases the benefit of the social streiigtli, to leave them ex- 
posed, bare, and defenceless, to the exertion of the com- 
paratively immense power of the executors of the laws. 

Nor is this allj for, instead of that powerful re-action 
which the public authority ought in the former case to 
experience, here it must find none j and the law is ob- 
liged to proscribe even the attempt of resistance. It is 
therefore in regidatiiig so dangerous a power, and in 
guarding, lest it should deviate from the real end of its 
inslituliou, that legislation ought to exhaust all its efforts. 

But here it is of great importance to observe, that the 
more powers a nation has reserved to itself, and the more 
it limits the authority of the executors of the laws, the 
more industriously ought its precautions to be multiplied. 

In a slate where, from a scries of events, the will of 
the pi iucc has at length attained to hold the place of law, 
he spreads an universal oppression, arbitrary and unre- 
sisted j even complaint is dumhj and the individual, uiv 



iguishabie by him, finds a kind of safety in his own 
insignificance. With respect to the few who surround 
him, as they are at the same time the instrumeiils of his 
greatness, they have nothing to dread but his momeiitarv' 
caprices; a danger against which, if there prevails a cer- 
tain general mildness of manners, they are in a firreat mea- 
sure secured. * ® 

But in a state where the ministers of the laws meet 
i obstacles at every step, even their strongest iiassions 
are coiitiiiually put m motion ; and that portion oV public 

^ them to be the instruinenl of 

truiKiunlity, easily becomes a most formidable 

capon. 

favourable supposition, and 
iniapiic a priuce whose intentions are in every case 

horoiighly upright ; let us even suppose, tliat he never 
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lends an ear to the suggestions of those whose interest it 
is to deceive him; nevertheless, he will be subject to er- 
ror: and tills error, which, I will farther allow, solely 
proceeds from his attachment to the public welfare, yet 

inay very possibly bappeii to prompt him to act as if bis 
views \vere directly opposite. 

W hen opportunities sliall olfer, and many such will 
occur, of procuring a public advantage by overleaping re- 
straints, confident in the uprightness of his iiiteiitioiis, and 
being naturally not very earnest to discover the distant 
evil coiiseq lienees of actions in which, from his very vir- 
tuc, lie feels a kind of complacency, he will not perceive, 
that, in aiming at a momentary advantage, he strikes at 
tJie laws themselves on which tlie safety of the nation 
rests, and that those acts, so laudable when we only con- 

sidei the motive of them, make a breach at which tyranny 
Will one day enter. ^ 

1 et farther, he will not even understand the complaints 

(hfit will be made against him. To insist upon tlieni will 

appear to him to the last degree injurious : pride, when 

perhaps he is least aware of it, will enter the lists; what 

he began with cahnness, lie will prosecute with wanntli ; 

fliKi if tli6 laws sliall not have taken every possible precau- 

tion, he may think he is acting a very lionest part, while 

lie ti eats as enemies of the. state, men whose only crime 

will be that of being more sagacious than himseltj or of 

being in a better situation for judging of the results of 
mcasu res. 


jjui It were mightily to exalt human nature to think 
that this case of a prince, who never aims at angmenting 
his power, may in any shape be expected frequently to 
occur, liixperiencc, on the contrary, evinces that fhe 
happiest dispositions are not proof against the allurements 
of power, which has no charms but as it leads on to new 
advances : autliority endures not tlic very idea of restraint ; 
uor does it cease to struggle till it has beaten down every 


wuunuary. 

Openly to level every barrier, at once to assume the 
absolute master, are, as we said before, fruitless tasks. But 
It is here to be remembered, that those powers of the 
people wliich are reserved as a check upon the sovereign, 
can only be effectual so far as they are brought into 
action by private individuals. Sometimes a citizen, by 
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ibe force and perseverance of his couiplaiiits, opens the 
eyes of the nation ; at other times, some member of the 
legislature proposes a law for the removal of some public 
abuse: tliese, tlierefore, will be the persons against whom 
the prince will direct all his 030115.* 

And he will the more assuredly do so, as from the error so 
usual, among men in power, he w'ill think tJiat the opposi- 
tiou he meets w ith, how ever genenil, wholly depends on 
the activity of but one or tw o leaders ; and amidst the cal- 
culations he will make, both of the supposed smallness of 
the obstacle w'hich offers to his view, and of the decisive 
nature of the single blaw he thinks he needs to strike, he 
will be urged ou by the despair of ambition on the point 
of being baffled, and by the most violent of all hatreds, that 
w hich was preceded by contempt. 

In tliat case which 1 am still considering, of a really 
free nation, the sovereign must be very careful tliat mili- 
tary violence do not make the smallest part of his plan : a 
breach of the social compact like this, added to tlie horror 
of the expedient, w'ould infallibly endanger his whole 
authorih'. But on the otlier hand, as he has resolved to 
succeed, he will, in defect of other resources, try the utmost 
extent of the legal powers w hich the constitution has in- 
trusted with him y and if the laws have not in a manner 
provided for every possible case, he will avail himself of 
the imperfect precautions themselves that have been taken, 
as a cover to his tyrannical proceedings j he will pursue 
steadily his particular object, while his professions breathe 
nothing but tlie general welfare, and destroy the assertors 

of the laws, under the very shelter of the forms contrived 
for their security.^ 

i ?'!?*** ^ Jill j independently of the immediate mis- 
chief he may do, if the legislature do not interpose in 
time, tlie blows will reach the constitution itself j and 
the consternation becoming general amongst tlie people, 

word prince, I mean those who, under whatever 
appellatioD and in whatever government it may be, arc at the head 
ot public anairs. 

^ it there were any person who charged me with calumniating 

1 «« ^ ^ 1 am accusi ng here, 1 would desire 

him to cast his eyes on the history of a Louis XL— of a Richelieu, 

and aho\ c all, on that of England before the revolution : he woula 
see the arts and activity ot government increase, in proportion as 
It gradually lost its means of oppression. 
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each individual will find himself enslaved in a state w hich 
yet may still exhibit all the coninioii appearances of 

liberty. 

Not only, therefore, the safety of the individual, but that 
of the nation ilself, requires the utmost precautions in the 
establishment of that necessary, but formidable, preroga- 
tive of dispensing punishments. The fii*st to be taken, even 
w ithout which it is impossible to avoitl the dangers above 
suggested, is, that it never be left at the disposal, nor, if 
it be possible, exposed to the influence, of the man Avho is 
the depositary of the public power. 

The next indispensable precaution is, that neither shall 
this power be vested in the legislative body ; and this pre- 
caution, so necessary alike under every mode of govern- 
ment, becomes doubly so, when only a small part of the 
nation has a share in the legislative power. 

If the judicial authority w ere lodged in the legislative 
part of the people, not only the great inconvenience must 
ensue of its thus becoming independent, but also that 
Avorst of evils, the suppression of the sole circumstance that 
can well identify this part of the nation with the whole, 
w liich is, a common subjection to the rules which they 
themselves prescribe. The legislative body, wdiich could 
not, without ruin to itself, establish, openly and by 
direct laws, distinctions in favour of its members, would 
introduce them by its judgments; and the people, in 
electing representatives, would give themselves masters. 

The judicial power ought therefore absolutely to reside 
in a subordinate and dependent body ; dependent, not in 
its p;irticular acts, w ith regard to which it ought to be a 
sanctuary, but in its rules and in its forms, which the legis- 
lative authority must prescribe. How^ is this body to 
be composed? In this respect farther precautions must 

be taken. 

In a state w here the prince is absolute master, numerous 
' bodies of judges are most convenient, inasmuch as they 
restrain, in a considerable degree, that respect of persons 
which is one inevitable attendant on that mode of goveru- 
ment. Besides, those bodies, whatever their outward 
privileges may be, being at bottom in a state of great 
weakness, have no other means of acquiring the respect of 
the people than their iiitegritVf and their constancy in 
observing certain rules and forms : nay, these circum- 

13 
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stiinces united, in some degree over-awe the sovereign him- 
self, and discourage the tJioughts he niigiit- entertain of 
making them the tools of his caprices.*^ 

But, in an effectually limited- monarchy, that is, where 
the prince is understood to be, and in fact is, subject to 
the laws, numerous bodies of judicature would be repug- 
nant to the spirit of the constitution, which requires, that 
all powers ill the state should be as much confined as the 
end of their institution can allow ; not to add, that in the 
vicissitudes incident to such a state, they might exert 
very dangerous influence. 

Besides, that awe which is naturally inspired by such 
bodies, and is so usual when it is necessary to strengthen 
the feebleness of the laws, would not only be superfluous 
in a state where the whole power of the nation is on their 
side, but would moreover have the mischievous tendency 

to introduce anothersort of fearthan thatwhich men must be 

taught to entertain. Those mighty tribunals, 1 am willino- 
to suppose, would preserve, in all situations of affairs, that 
integrity which distinguishes them in states of a different 
constitution; they would never inquire after the in- 
mience, still le^s the political sentiments, of those whose 
fate they were called to decide ; but these advantages not 
being founded in the necessity of things, and the power 


to m a ^real measure meant to allude 

of anthe o^Jr^T^^ of ihe head 

been nnrp ! r ’ U*”* ' such a considerable body as to have 

k^dor ThTZith? ofTw h d**' '•? “■* 

stance of decreased by the circnni- 

heen attended^^u!^u[* holding their places for life, 'basin general 

above befnt ov7r-t«td hv’’n" 

diffieuir.,' be ™™rby ^eo^ ’ 

nature oV Uie^Frenclf aclvantagesj and relative to the 

monarchy, with coiisid^ble”'rp*^°^* 'vhich is an nucontrouled 
free state, such a nowerfnl aristocracy. But in u 

litieal consquenceJ. 1 P*-oductive of very dangerous po- 
case all over the world if such judges haiC as is the 

the matter of law, and’the umite/oKct! *ieciiling upon 
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of such judges seeming to exempt them from being so very 
virtuous, men would be in danger of taking up the fatal 
opinion, that the simple exact observance of the laws is 
not the only task of prudence : the citizen called upon to 
defend, in the sphere where fortune has placed him, his 
ov\m rights, and those of the nation itself, would dread the 
consequences of even a lawful conduct, and though en- 
couraged by the law, might desert himself when he came 
to behold its ministers. 

In the assembly of those who sit as his judges, the 
citizen might possibly descry no enemies; but neither 
would he sec any man whom a similarity of circumstances 
might engage to take a concern in his fate : and their rank, 
especially when joined with their numbers, would appear 
to liim, to lift them above thatwhich over-awes injustice, 
wdiere the law has been unable to secure auy other check, 
I mean the reproaches of the public. 

And these his fears would be considerably beiglitened, 
if, by an admission of the jurisprudence received among 
certain nations, he beheld those tribunals, already so 
formidable, wrap themselves up in mystery, and be made, 
as it were, inaccessible.*^ 

He could not think, without dismay, of those vast 
prisons within which he is one day perhaps to be im- 

An allusion is made here to the secrecy with which the pro- 
ceedings, in the administration of cnminal justice, are to be carried 
on, according to the rules of the civil law, which in that respect 
arc adopted over all Europe. As soon as the prisoner is com- 
mitted, he is debarred of the sight of every body, till he has gone 
through his several examinations. One or two judges are ap- 
pointed to examine him, with a clerk to take his answers in 
writing; and he stands alone before them in some private room 
in the prison. The witnesses are to be cxatuiiied apart, and he is 
not admitted to see them till their evidence is closed : they arc 
then confronted together before all the judges, to the end that the 
witnesses may see if the prisoner is really the man they meant 
in giving their respective evidences, and that the prisoner may 
object to such of them as he shall tliink proper. This done, the 
depositions of those witnesses who are adjudged upon trial to 
be exceptionable, are set aside : the depositions of the othei*s are 
to be laid before the judges, us well as the answers of the prisoner, 
who has been previously called upon to confirm or deny them in 
their presence ; and a copy of the whole is delivered to him, that 
he may, with the assistance of a counsel, which is now granted 
him, prepare for his justification. The judges are, as hus been 
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mured — of those proceedings, unknown to liini, through 
which lie is to pass — of that total seclusion from the 
society of oilier men — or of those long and secret examina- 
tions, in which, abandoned wholly to himself, he will have 
nothing but a passive defence to oppose to the artfully 
varied questions of men whose intentions he shall at least 
mistrust, and in which his spirits, broken down by so- 
litude, shall receive no support^ cither from the coun- 
sels of his friends, or the looks of those who shall offer up 
vows for his deliverance. 

The security of the individual, and the consciousness of 
that security, being then equally essential to the eajoyment 
of liberty, and necessary for tlie preservation of it, these 
two points must never be left out of sight in the esta- 
blishment of a judicial power; and I conceive that they 
necessarily lead to the following maxims. 

In the first place I shall remind the reader of what lias 
been laid down above, that thejudicial authority ought 
never to reside in an independent body ; still less in him 
who is already tlie trustee of the executive power. 

Secondly, the party accused ought to be provided with 
every possible means of defence. Above all things, the 
whole proceedings ought to be public. Tlie courts, .ind 
tbejr diftcreiit forms, must be such as to inspire respect, 
but never terror; and the cases ought to be so accuratelv 
ascertained, the limits so clearly marketl, as that neither 

the e.\ecutiye |K)\ver, nor the judges, m.ay ever hone to 
transgress them with impunity. 

In fine, since we must absolutely pay a price for the 
advantage oi living in society, not only by reliiiqtiisliiiig 

fMt '’al'**:.!!’ “R®".'!'® matferof law ami the mnltcr of 

courernf tt.!„ ’’V" “ mcidenls tl.at niav arise during (he 

irbXllW thl prisot":le ■**®‘'™i«i>>S«i‘nasses to be IJeard 

bill it *1110 I» ^ propose to discuss here ; 

iiuu’llieliaiidsnf '* ®® ‘-’oa'pletely delivered up 

p eas ire b nt "hi ' him almost at 

fver it is mCi» I ‘ "" delaying bis cxamiliatioiis, that, « lien- 

as of biin^ZilU ZZT “ M ‘ ®f I'eiPg accused, 

terfere in pitldi^nVrtterr'^ VVo ^ ^1“"' '“'"'""S hoTv they in! 

..alme ofa freeslile.*^ “ "''"'irably adapted to the 
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some share of our natural liberty (a surrender which, in a 
wisely framed government, a wise man will make with- 
out reluctance), but also by resigning part of even our 
personal security; in a word, since all judicial power is 
an evil, though a necessary one, no care should be omitted 
to reduce as far as possible the dangers of it. 

And as there is, however, a period at which the pru- 
dence of man must stop; at which the safety of the indi- 
vidual must be given up, and the law is to resign him over 
to the judgment of a few persons, that is, to speak plainly, to 
a decision in some sense arbitrary, it is necessary that this 
law should narrow as far as possible this sphere of peril, 
and so order matters, that when the subject shall happen 
to be summoned to the decision of his fate by the fallible 
conscience of a few of his fellow-creatures, he may always 
find in them advocates, and never adversaries. 



CHAP. XIU. 

THE SUBJECT CONTINUED.' 


After having offered to the reader, in the preceding 
chapter, such general considerations as I tliought ueces- 
.sary, in order to convey a juster idea of the spirit of the 
criminal judicature in England, and of the advantages 
peculiar to it, I now proceed to exhibit the particulars. 

When a person is charged with a crime, the magistrate, 
who is called in England a justice of the peace, issues a 
warrant to apprehend him; but this warrant can be no 
more than an order for bringing the party before hiiity he 
must then hear him, and toke down in wntmg hw an- 

swers, together w 

pears on this examination, either that t^ie. crime laid to 
the charge of tlie person who is brought before the justice, 
was not committed, or that there is no just ground to siw- 
pect liini of it, he must be set absolutely at liberty : it the 
contrary results from the examination, the party accuse 
must give bail for his appearance to answer to the charge ; 
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unless in capital cases, for then he must, for safer cus- 
tody, be really committed to prison, in order to take liis 
trial at the next sessions. 

But this |.>rccaiitioii of requiring tlie examination of an 

'accused person, previous to liis iniprisonnient, is not the 
only care which the law has taken in his behalf; it has 
tin her ordained that the accusation against him should be 
ogaindiscussed, before he can be exposed to the dano-erof a 
rial. At every session the sheriff appoints what i * called 
the grand jury. This assembly must be composed of more 
than twelve men, and less than twenty-four : and is al wavs 
fonned out of the most considerable persons in thecouX 
its fuiKlion IS to examine the evidence that Jms been 

n "* y charge : if twelve of those per- 

grounded, the party is immediately discharged ; if, on the 

cieurtiiP i'"‘y ‘lie proofs sufli- 

hi order 'ndicted, and is detained 

On ti J'** I '*^°**Sli ‘lie remaining proceedings. 

br?uXt to Te ‘lie Pi isoner is 

caiisinir fii I -11 court, where the judge, after 

must ask ifim' how hfwill' be^ried‘'•^X^^^^ his presence, 

“o’e£.Xo^bft ^ 

judicial 2 s 'jy “ “> have all the 

county where thn ^'velve men, chosen of the 

a landed income of ten ^ committed, and possessed of 

ration finally decides decla- 

accusation. ^ ° ^ falsehood of the 


men w!loc2p2*thisIurv ®“*'''.®'y depends on th 

have a share inthe requires that he shoiili 

‘he extensive r -lit 'Xch t ^"1 ’ ‘'“‘I* 

challeuging. or “ob^eett- tl s .di “ 

think exceptionable. “ 1 “: 

ealTed7.f 2K*to r The first, which i: 

«'hei. he tllinks ,1 u tSlie ' 1 "® 

me snenti who formed tiie panel 1 
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not indifferent in tlic cause; for instance, if he thinks he lias 
an interest in the prosecution, that he is related to the pro- 
secutor, or in general to the party who pretends to be 

injured. 

• Tlic second kind of challenges are called, to the polls, 
fin capitnj: they are exceptions proposed against the 
Juroi*s, severally, and are reduced to four lieads by sir 
Edward Coke. Tliat which he calls propter honoris ?*e- 
spvctum, may be proposed against a lord impanelled on 
a jury: or he might challenge himself. That propter 

takes place when a juror is legally incapable of 
serving that office, as if be was an alien ; if he liad not an 
estate sufficient to qualify him, &c. That propter delictum 
has for its object to set aside any juror convicted of such 
crime or misdemeanor as renders him infamous, as felony, 
perjury, &c. That propter a ffectum is proposed against a 
juror who has an interest in tlie conviction of the prisoner ; 
he, for instanc-c, wlio has an action depending between 
him and the prisoner ; he who is of kin to the prosecutor, 
or his counsel, attorney, or of the same society or corpora- 
tion with him, &c.‘^ 

In fine, in order to relieve even the imagination of the 
prisoner, the law allows him, independently of the sev^eral 
challenges above mentioned, to challenge peremptorily, 
tJiat is to say, witliout shewing any cause, twenty jurors 
successively.** 

When at length the jury is formed, and they have taken 
Ihcir oath, the indictment is opened, and the prosecutor 
producesthe proofsofhisaccusation. But, unlike to the rules 
of the civil law, the witnesses deliver their evidence in the 
presence of the prisoner : the latter may put questions to 
them; he may also produce witnesses in his behalf, and 
have them examined upon oath. Lastly, he is allowed to 
have a counsel to assist him, not only in the discussion of 
any point of law which may be complicated with tlie fact, 
but also in the investigation of the fact itself, and who 

® When the prisoner is an alien, one half of the jurors must 
also he aliens ; a jury thus funned is called a jury de inedieiale 
linguijs. 

^ Wlieii those several challenees lednee too much the number 
of jurors on (he panel, which is foriy-eight, new ones are 
named un a writ of the judge, who are named the talcs, fioui those 
Hords of the writ, decern or octo tides 
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points out to him the questions lie ought to ask, or oven 
asks them for him.^ 

Such are the precautions which the law has de\ ised for 
cases of common prosecutions; but in iJioseforhigh treason, 
and for misprision of treason, that is to say, for a con- 
spiracy against the life of the king, or against tlie state, 
aud for a concealment of it,** accusations which suppose a 
heat of party and powerful accusers, the law lias provided 
for the accused party farther safe-guards. 

First, no person can be questioned for any treason, 
except a direct attempt on the life of the king, after three 
years elapsed since the offence. 2. The accused party 
may, independently of his other legal grounds of chal- 
lenging; peremptorily challenge tliirty-five jurors, 3, He 

may have two counsel to assist him tlirough the whole 

couise of the proceedings. 4. That his witnesses may 

not be kept away, the judges must grant him the same 

compulsive process to bring them in, which they issue to 

wmpel the evidences apiust him. 5. A copy of his 

indictment -must be delivered to him ten days at least 

before tlie trial, in presence of two witnesses, and at the 

e.xpence of five shillings ; which copy must contain all 

tlie facts laid to his charge, the names, professions, and 

abodes, of the jurors who are to be on the panel, aud 

of ail the witnesses who are intended to be produced 
against him.' 

When either in cases of high treason, or of inferior 
enmes, the prosecutor and the prisoner have closed their 
evidence,, and tlie witnesses have answered to tlie respec- 
tive questions both of the bench, aifd of the jurors, one of 
tlie judges makes a speech, iu which he sums up the facts 
w Inch have been advanced on botli sides. He points out 
to the jur>^ what more precisely constitutes the hinge of 
the question before them ; and he gives them his opinion, 
both with regard to the evidences that have been given, 
and to tlie point of law w hich is to guide them in their de- 


1-“?^ fot established bylaw, except 

duipnee of 


cision. This done, the jury w'ithdraw into an adjoining 
room, w here they must remain without eating and drink- 
ing, and without fire, till they have agreed unanimously 
among themselves, unless the court give a permission to the 
contrary. Their declaration or verdict^ veredictunif must, 
unless they choose to give a special verdict, pronounce ex- 
pressly, ei tiler that the prisoner is guilty, or that he is not 
guilty, of the fact laid to his charge. Lastly, the funda- 
mental maxim of this mode of proceeding is, that the jury 
must be unanimous. 

And as the main object of the institution of the trial by 
a jury is to guard accused persons against all decisions 
w’hatsoever by men invested with any permanent official 
authority,^ it is not only a settled principle, tliat the opi- 
nion which the judge delivers has no weight but such as 
the jury choose to give it, but their verdict must besides 
comprehend the whole matter in trial, and decide as w'ell 
upon the fact, as upon the point of law that may arise out 
of it: in otlier words, they must pronounce both on the 
commission of a certain fact, and on the reason which 
makes such fact to be contrary to Iaw'.« 

This is even so essential a point, that a bill of indictment 
must expressly be grounded upon those tw o objects. Thus, 
an indictment for treason must charge, that the alleged 
facts were committed with a treasonable intent fprotU- 
torilj. All indictment for murder must express, that the 
fact has been committed witJi malice prepense, or afore- 
thought. An indictment for robbery must charge, tliat 
things were taken witli an intention to rob, faninw fit,- 
randij &c. &c.** 


^ “Laws,” as Junius says extremely well, “are intended, nol 
to trust to what meu will d^ but to guard against what they 
may do.’* 

s Unless they choose to give a special verdict. “ Wheu tlie 
jury,” says Coke, “ doubt of the law, and iutend to do that 
wbicli is just, they find the special matter, aud the entry is, et 
super totd materid, petunt dUcreiionem justiciorum ” Inst. iv. p 41. 
These words of Coke, we may observe, confirm beyond a doubt 
the power of the jury to determine ou the whole matter iu trial : 
a power which, in all constitutional views, is necessary; and the 
more so, since a prisoner caunot in Englaud challcuge the judge, 
as^he can under the civil law, and for the suuie causes as he can a 
wFiness. 

^ The principle that a jury is to decide both on the fact aud the 

K 
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Juries arc even so iincoutroulabJe in their verdict, (so 
apprehensive has the constitution been, lest precautions to 
restrain them in tlie exercise of their function, Jiowever 
specious in the beginning, niiglit in the issue be converted 
to the very destruction of tiieends of that institution,) that 
it is a repeated principle, that a juror, in del ivering his 
opinion, is to have no other rule but his opinion itself- that 
is to say, no other rule tlian the belief wliich results to his 
mind from the facts alleged on both sides, from their pro- 
bability, from the credibility of the witnesses, and even 
from all such circumstances as he may have a private 
knowledge of. Lord chief justice Hale expresses himself 
on this subject, in the following terms, in his Historu of 
the Common Law of England, chap. 12. § 1 1. ^ 

« In this recess of the jury, tliey are to consider tJieir 
evidence; to weigh the credibility of the witnesses, and 
the force and efficacy ot their “testimonies; wherein, as I 
before said, they are not precisely bound to the rules of the 
civil law, viz. to have two witnesses to prov'e every fact 
unless it be in cases of treason, nor to reject one witness 
^causc he is single, or always to believe two witnesses, if 
the probability of the fact does upon oUier circumstances 
reasonably encounter them; for the trial is not here 
simply by witnesses, but by jury: nay, it may so fall out, 
hat a jury upon their own knowledge may know a thing 
to be false^ that a witness swore to be true, of may know 
a witness to be incompetent or incredible, tliough nothin 

wrdhiHv;** verdict 
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-.f Hl!!r "Ot guilty, tlie prisoner is set 

at libert}, mid cannot, on any pretence, be tried a^-ain for 

the same offence. If the verdict declares him o-uilt\* thpn 

and not till then, the judo^e enter^i im^n \ * 

, juu^e tnrers upon his function as a 

criniinalily of it, is so well uiidorsinnil ti.o* -r i* 
framed as only lo have for tis nKi/ir>t rl ’ i verdict were so 

laid to Ifiecharo-c of the iii isoner^ nn existence of the fact 

bv the judge in consequence of h could be awarded 

NV»«,lfil!,“f„r pri„,t:ir JuniL'>s Icl' 

brought in the followiuo- verdict « ^ ® the jury 

only percrp\o?y allowed’"’** ‘"““*"5 
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iudge, and pronounces the punisliment which the law' ap- 
points.‘‘ But, even in this case, he is not to judge accord- 
iiK to his own discretion only; he must strictly adhere to 
the letter of the law; no constructive extension can be ad- 
mitted; and however criiiiinal a fact might in itself be, it 
would pass unpunished if it were found not to be positively 
coiiipreheiided in some one of tJie cases provided for by 
the law. The evil that may arise from the impunity of a 
crime, that is, an evil which anew law' may instantly stop, 
has not by the English laws been considered as of magni- 
tude sufficient to be put in comparison with the danger of 
breaking through a barrier on which so mightily depends 
tlie safety of the individual.* 

To all these precautions taken by the law' for the safety 
of the subject, one circumstance must be added, W'hich in- 
deed w'ould alone justify the partiality of the English 
law’yers to their laws in preference to tlie civil law'; I 
mean the absolute rejection they have made of torture.™ 


^ When the party accused is one of the lords temporal, he like- 
wise enjoys the universal privilege of being judged by his peers ; 
though the trial then ditlers in several respects. In the 6rst place, 
as to the number of the jurors: all the peere are to perform the 
function of such, and they must he siimtnoned at least twenty 
days beforehand. 11. When the trial takes place during the ses- 
sion, it is said to be in the high court of parliament; and the peers 
officiate at once as jurors and judges : ivhen the parliament is not 
fitting, the trial is said to be in the court of the high steward of 
England; au office which is not usually in being, hut is revived 
on those occasions ; and the high steward performs the office of 
judge, IH, In either of these cases, unaninnly is not required ; 
and the majority, which must consist of twelve persons at least, is 
to decide. 

* 1 shall give here an instance of the scruple ivith wjiich the 
mrlish iudsfes proceed upon occasions of this kind. Sir Henry 

y. I . ■ 11 : — • ... r. . A I . I . A 

r errors hnvi 

was termed _ ©- -t -» * . « 

servant took his part, and killed the officer; but it was decided, 
that ns the warrant “ was an ill warrant, the killing an officer in 
executing that warrant cannot be niurder, because no good war- 
rant : wherefore he was found not guilty of the murder and man- 
slaughter.”— See Croke^s Rep. P. 111. p.371* 

Coke says (Inst. 111. p, 35.) that when John HoUand, duke 
of Exeter, and William de la Poole, duke of Suffolk, renewed, 
under Henry VI. the attempts made to introduce the civil law, 
they exhibited the torture qs a beginning thereof. The instrii- 
inent was called the duke of Exeter's daughter. 

K 2 


Ino- been arrested by virtue of a warrant, in which he 
a Knio'ht, though he was a baronet, Nightingale bis 
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Without repeating here what ha.** been said on this sub- 
ject by the admirable author of the Treatise on Crimes and 
pHnishmeiits, I shall only observe, that the torture, in 
itself so horrible an expedient, would, more especially in a 
free state, be attended with the most fatal consequences. 
It was absolutely necessary to preclude, by rejecting it, all 
attempts to make the pursuit of guilt an instrument of ven- 
geance against the innocent Even thecoii victed criminal 
must be spared, and a practice at all rates exploded, wliich 

might so easily be made an instrument of endless vexation 
and persecution." 

For the farther prevention of abuses, it is an invariable 
usage, that the trial be public. The prisoner neither 
makes his appearance, nor pleads, but in places where 
every body may have free entrance ; and the witnesses . 
w-hen they give their evidence, the judge when he delivers 
his opinion, the jury when they give their verdict, are all 
under the public eye. Lastly, the judge cannot change 
either the place or the kind of punishment prescribed bv 
legal sentence; and a sheriff who should take away the 
life of a man in a manner different from tliat which the 
Jaw prescribes, would be prosecuted as guilty of murder ° 

In a word,the constitution of England, being afreecon- 

> itution, demanded, from that circumstance alone, (as I 

bhoukl already have but too often repeated, if so funda- 

be too often urged,) extraordinary 

mrticS ofinflicting punishments; and it is 

particularly when considered in this light, that the trial 

by jur} proves an admirable institution. 


1 Foster relates, from Whitlock, that the bishoD of 

the man ronliert “ if it m..i. i ‘ go the rack 

in tlic extrcmitv’iif ttio 1 know not whom 1 may accuse 

at this board." ^ r ure j bishop Laud perhaps, or auy lord 

and a'rnffian*"*^’ Foster, “ in the mouth of an enthusiast 

at {imbowd' "f f?® "“'H? *'•« shortly debated 

" Au/if a„’l^l“”“ "»* he l4illy"„“jd ‘ 

u‘“;::id^ <leath .obe i„fIlc.ed upV:man ’*trfo"uth tu: 
hook iv. cli. r homrcide.-.!iei Blackstone^ 
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Bv means of it, tlie judicial authority is not only placed 
out of the hands of the man who is vested with the exe- 
cutive authority — it is even out of the hands of the judge 
himself. Not only the persou who is trusted witli the 
public power cannot exert it, till he has as it were re- 
ceived tJie permission to that purpose, of those who are set 
apart to administer tJie laws; but tliese latter are also re- 
strained in a manner exactly alike, and cannot make the 
law' speak, but when, in their turn, they have likewise re- 
ceived permission. 

And those persons to wdiom the law has thus exclusively 
delegated the prerogative of deciding that a punishment is 
to be inflicted ; those men, witliout whose declaration tJie 
executive and the judicial powers are both thus bound 
down to inaction, do not form among -themselves a per- 
manent body, wlio may have iiad time to study how their 
power can serve to promote their private views: they are 
men selected at once from among the people, who perhaps 
never were before called to the exercise of such a function, 
nor foresee that they ever shall be called to it again. 

As the extensive right of challenging effectually baffles, 
oil the one hand, the secret practices of such as, in the 
face of so many discouragements, might still endeavour to 
make the judicial power subservient to tlieir own views, 
and on the other excludes all pei*sonaI resentments, the 
sole affection which remains to influence the integrity of 
those who alone are entitled to put the public power into 
action, during the short period of their authority, is, that 
their own fate as subjects is essentially connected with 
that of the man whose doom they are going to decide. 

In flue, such is the happy nature of this institution, that 
the judicial power, a power so formidable in itself, which 
is to dispose, witliout finding any resistance, ot the property, 
honour, and life of individuals, and which, whatever pre- 
cautions may be taken to restrain it, must in a great de- 
gree remaiu arbitrary, may be said in England, to exist, — 
to accompJisii every intended end, — and to be in the hands 
of nobody.P 


P The consequence ot this institution is, that no man in Eng- 
land ever meets the man of whom he may say, “ that man has a 
I>o\ver to decide on inv death or life.’’ It we could for a inoiueut 
torget the advantages of that institution, we ought at least to ad- 
mire the ingeiiuify of it. 

K ft 
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111 all these observations on the advantages of the 
English criminal laws, I have only considered it as 
connected with the constitution, which is a free one: 
and it is in this view alone that I have compared it with 
the jurisprudence received in other states. Yet, abstract- 
edly from the weighty constitutional considerations which 
1 liave suggested, I think there are still other interesting 
grounds of pre-eminence on the side of the laws of 
England. 

They do not permit, that a man should be made to run 
the risk of a trial, but upon tlie declaration of twelve 
persons at least, the gmnd jury. Whether lie be in 
prison, or on his trial, they never for an instant refuse free 
access to those who have either advice, or comfort, to give 
him : they even allow him to summon all who may have 
any thing to say in his favour. Lastly, what is of very 
great importance, the witnesses against him must deliver 
their testimony in his presence; he may cross examine 
them; and, by one unexpected question, confound a whole 
system of calumny : indulgences these, all denied by the 
laws of other countries. 


Hence, though an accused person may be exposed to 
have his fate decided by persons (the petty jury) who 
possess not, perhaps, all that sagacity which in some deli- 
cate cases it is particularly advantageous to meet with in a 
judge, yet this inconvenience is amply compensated by the 
extensive means of defence with which the law, as we 
have scwi, has provided him. If a juryman does not pos- 
sess that ex^rtiiws which is tlie result of long practice, 
yet neither docs he bring to j udgment that hardness of 
heart uhich is, more or less, also, a consequence of it; and 

*^“*1 'il! <et me say, the uniin- 

Thn l»e trembles while he exercises 

dmihifiM himself called, and in 

doubthil cases always decides for mercy. 

i\uua^ ^iirtiier observed, that in the usual course of 

verpH liv t? pay great regard to the opinions deli- 
cleir those cases where tiiey are 

rV^rd themselves perplexed with 

h « h-A / connected with it, they leave 

1 ilin nf t ascertained by the'discre- 
verdirt- returning what is called a special 

verrtict. that whenever circmnstances seem to alleviate 
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tlie guilt of a pei'son, against whom nevertheless the proof 
has been positive, they temper their verdict by recom- 
mending him to Ihe mercy of the king ; wliich seldom 
fails to produce at least a mitigation of the punishment: 
that, though a man, once acquitted, can never, under any 
pretence whatsoever, be again brought into peril for the 
same offeMce, yet a new trial would be granted, if lie had 
been found guilty upon proofs strongly suspected of being 
false. (Blackst. b. iv. c. ^7*) Lastly, what distinguishes the 
laws of England from tJiose of other countries in a very 
honourable manuer, is, that as the torture is unknown to 
them, so neither do they know' any more grievous punish- 
ment than the simple deprivation of life. 

All these circumstances have combined to introduce 
such a mildness into tJie exercise of criminal justice, that 
the trial by jury is that point of their liberty to whicli the 
people of England are most thoroughly and universally 
w'edded; and the only complaint 1 Jiave ever heard ut- 
tered against it, has been by men, who, more sensible of 
the necessity of public order tlian alive to the feelings of 
humanity, think that too many offenders escape with 
impunity. 



CHAP. XIV. 

THE SUBJECT CONCLUDED. LAW'S RELATIVE TO 

IMPRISONMENT. 


•ft 

But w'hat completes the sense of independence, w hich 
the law's of England procure to every individual, — a sense 
which is the noblest advantage attendant ou liberty, — is 
tlic greatness of tlieir precautions upon the delicate point 
of imprisonment. 

In the first place, by allowing, in most cases, of enlarge- 
ment upon bail, and by prescribing, on that article, ex- 
press rules for the judges to follow, tliey have removed all 
pretexts wdiich circumstances might afford of depriving a 
inan of his liberty. 

But it is against the executive power that the legislature 
lias, above all, directed its efforts: nor has it been but by 
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slow degrees, that it has been enabled to wrest from it a 
branch of power, which enabled it. to deprive the people 
of their leaders, as well as to intimidate those who might 
be tempfed to assume the function ; and which, having 
thus all the efficacy of more odious means without the 
danger of them, w’as the most formidable weapon with 
w hich it might attack public liberty. 

ThemetJiods originally pointed out by the laws of Eng- 
land for the enlargement of a person unjustly imprisoned, 
were the w rits of mainprize, de odio 4* atid, and de homine 
replegiando. Those writs, which could not be refused, 
w'ere an order to the sheriff of the county in which a per- 
son had been confined, to inquire into the causes of his 
confinement; aud, according to the circumstances of his 

case, either to discharge him purely and simply, or upon 
bail. 


But the most useful method, and which even, by bein'^ 
most general and certain, has tacitly abolished all the 
others, is the writ of habens corpus, so called because it 
^gins with the w'ords habeas corpus ad subjiciendiun, 
1 his writ, being a writ of high prerogative, niust issue 
from the court of king’s bench: its effects extended 
equally over every county; and the king by it required, 
or w as understood to require, the person who held one of 
his subjects in custody, to carry him before the judge, 
w ith the date of the confinement and the cause of it, in 
order to discharge him, or continue to detain fiiin, accord- 
ing as the judge shall decree. 

'' ***^’ resource in 6ases of 

a individuals, or granted 

resource 'vas but a feeble one, or rather was no 

ciall v uiidpr th i prerogative of the prince, espe- 

uin. r. ^'“dors, and in the begin- 

of (fharles rhi^fii-sf if* tire first years 

bre tlSfac^^ i ‘‘••d of tileir hold- 

vored to the couS'd^L^eT “S’f de- 

cZniSbH r^ assigned, in case he v°as 

lords of the privy coZdl."°'""“*“‘* 

1 hose principles, and the mode of procedure which re- 
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suited from them, attracted the attention of parliament ; 
and in the act called the ^tition of right, passed in the 
third yearoftlie reign of Charles the first, it was enacted, 
that no person shoiikl be kept in custody, in consequence 
of such imprisonments. 

But the judges knew how to evade the intention of this 
act: they indeed did not refuse to discharge a man im- 
prisoned without a cause; but they used so much delay ’ 
in the examination of the causes, that they obtained the 


full effect of an open denial of justice. 

The legislature again interposed, and in the act passed 
in the sixteenth year of the reign of Charles the first, the 
same in w hich the star-chamber was suppressed, it was 
enacted, that if any person be committed by the king 
himself in person, or by his privy council, or by any of the 
members thereof, he shall have granted unto him, without 
any delay, upon any pretence whatsoever, a writ of habeas 
corpus ; and that the judge shall thereupon, w ithin three 
court days after the return is made, examine and deter- 
mine the legality of such imprisonment.” 

This act seemed to preclude every possibility of future 
evasion: yet it was evaded still ; and, by the connivance 
of the judges, the person wdio detained tiie prisoner could 
w ithout danger, wait for a second, and a third writ, called 
an alias and a pluries, before he produced him. 

All these different artifices gave at length birth to the 
famous act of habeas corpus, passed in tlie thirtieth year of 
the reign of Charles the second, which in England is con- 
sidered as a second great charter, aud has definitely sup- 
pressed all the resources of oppression.'^ 

The principal articles of tliis act are, to fix the different 
terms allowed for bringing up a prisoner: those terms are 
proportioned to the distance; aud none can in any case 


exceed twenty days. 

2. That the officer and keeper neglecting to make clue 
returns, or not delivering to the prisoner, or his agent, 
within six hours after demand, a copy of the w ai rant o 
commitment, or shifting the custody of the prisoner 
one to another, witliout sufficient reason or authontj, 

frirfpit" mif* 


a Xhe real title of the act is, act for beitef secuting the sub-* 
jeet, and Jot prevention oj iviprisonmenis begond the seas. 
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hundred pounds, and for the second, two liundred, to the 
party grieved, and be disabled to hold his office. * 

S. TSo person, once delivered by habeas corpus, shall be 
recommitted for the same offence, under penalty of fivp 
hundred pounds. 

4. Every person committed for treason or felony shall, if 
he require it in the first week of the next term, or the first 
day of the next session, be indicted in that term or session 
or else admitted to bail, unless the king’s witnesses cannot 
be produced at that time: and if not indicted and tried in 
the second term or session, lie shall be discharged of his 
imprisonment for such imputed offence. 

or the lord chancellor, who 
shall deny a writ of habeas corpus, on sight of the war- 
rant, or on oath that the same is refused, shall forfeit seve- 
raNy to the party grieved five hundred pounds. 

o. No inhabitant of England, except persons contract- 
ing, or connets praying to be transported, shall be sent 
pnsoner to Scotland, li^lanf Jersey, Guernsey, or any 
place beyond the seas, within or without the king’s do- 
minions, on pain, that the party committing, his advisers 

sum not less than five hundred pounds, to be feTvered 
I 1 treble costs; shall be disabled to bear any office of 

and be incapable of the king's pardon. 

cxLmio„*‘“rh“h'’b^^frwnT’ i'r* '""f** f-*-- ‘''oi-- 

nere)faci!u were orfSinnlU j prannunire (for prmnw. 

Ilic popes. ’The first i” “IJP**** ‘’'® usurpations of 

the reforiiiation MiabMshed 

draw upon one inilcm ^ ® »» to 

ofiences nmiinst which ihnw it' V ^^scrabUe statutum. The 

were included in wenenil “"d under that word 

authority at the expinee oftlie ki‘nff“''‘Tl.e ‘'’® ,P°P®’? 

for such cases, was called a prSwunL '. ft h . . 

prisonment for life and fni«r . and amounts to “ the im- 

during life,’* See goods and rents of lands 

a oee mackitoue s Com. hook i v. cb. 3 . 
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BOOK 11. 


CHAP. I. 

SOME ADVANTAGES PECULIAR TO THE ENGLISH CON- 
STITUTION. 1. THE UNITY OF THE EXECUTIVE 
POM'ER. 


We have seen, in former chapters, the resources al- 
lotted to the different parts of the English government for 
balancing each other, and how their reciprocal actions and 
reactions produce the freedom of the constitution, wJiich 
is no more than an equilibrium between the ruling powers 
of the state. I now propose to shew, that the particular 
nature and functions of these same constituent parts of the 
government, which give it so different an appearance from 
that of other free states, are moreover attended with pecu- 
liar and very great advantages, which have not hitherto 
been sufficiently observed. 

The first peculiarity of the English government, as a 
free government, is its having a king, — its having tlirowii 
into one place the whole mass, if I may use the expression, 
of the executive power, and having invariably and for ever 
fixed it there. By this very circumstance, also, has the 
deposition of it been rendered sacred and inexpugnable. 
By making one great, very great, man in the state, has an 
effectual check been put to the pretensions of those who 
otherwise would strive to become such, and disorders 
have been prevented, which, in all republics, ever brought 
on the ruin of liberty, and before it was lost, obstructed 
the enjoyment of it. 

If we cast our eyes on all the states that ever were free, 
we shall see that the people in them, ever turning their 
jealousy, as it was natural, against the executive power, 
but never tliinking of the means of limiting it that has so 
happily taken place in England,^ have never employed 

The rendering that power dependent on the people for its 
supplies. — See on this subject chapier VI. hook 1. 
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any other expedient besides tliat obvious one, of trusting 
that power to magistrates whom they appointed an- 
nually ; wliich was in great measure to keep to themselves 
the management of it. Whence it resulted, that the 
people, who, whatever nifiy be the frame of the govern- 
ment, always possess, after all, the reality of power, 
uniting thus in themselves with this reality of power the 
actual exercise of it, in form as well as in fact, constituted 
die whole state. In order, therefore, legally to disturb the 
whole state, nothing more was requisite than to put in 
motion a certain number of individuals. 

In a state wdiich is small and poor, an arrangement of 
this kind is not attended with any great inconveniences, as 
every individual is taken up with the care of providing for 
his own subsistence, as great objects of ambition are want- 
ing, and as evils cannot, in such a state, ever become 
much complicated. In a state that strives for aggran- 
disement, the difficulties and danger attending the pursuit 
of such a plan, inspire a general spirit of caution, and 
every individual makes a sober use of his rights as a 
citizen. 

But when, at last, those exterior motives come to cease, 
and the passions, and even the virtues, which they ex- 
cited, thus become reduced to a state of inaction, the 
people turn their eyes back towards the interior of the 
republit^ and every individual, in seeking then to concern 
himself in all atl'airs, seeks for new objects that may restore 
him to that state of exertion, which habit, he finds, has 

rendered necessary to him, and to exercise a power which, 
small as it is, yet flatters his vanity. 

As the preceding events cannot but have given an in- 
fluence to a certain number of citizens, they avail them- 
selves of tlie geneial disposition of the people, to promote 
their private views: the legislative power is thenceforth 

as it is ill informed and falsely 
directed, almost every exertion of it is attended with some 
injury either to the laws, or the state. 

This is not all j as those who compose the general as- 
semblies cannot, in consequence of their numbers, enter- 
tain any hopes of gratifying their private ambition, or, in 
general, ttor pnvate passions, they at least seek to gratily 
leir po iticul caprices, and tliey accumulate the honours 
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and dignities of the state on some favourite whom the 
public voice happens to raise at that time. 

But, as in such a state there can be, from the irregu- 
larity of the deterhiinations of the people, no such thing as 
a settled course tof measures, it happens that men never 
can exactly tell the present state of public affairs. The 
pow er thus given away i^ already grown very great, before 
those by whom it was given so m'nch assuspect it ; dud he 
himself who enjoys that power, does not know its full 
ektelit: but then, ‘on the first opportunity that offers, he 
suddeilly pierces through the clohd Vvhich hid tlie summit 
from him, and at'once sea'ts himself upon it. The people, 
on tile other hand, ho sobher recover sight of him, than 
theysee their favourite beconie tlieir mastci*, and discover 
the evil, 'Only to find that it is past remedy. 

As this power, thus surreptitiously Ucquired, is destitute 
of the support both of the Iaiv,‘ and of the ancient course 
of things, and is even but iiidiffereiitly rOspccted by those 
who have subjected themselves to it; it cannot be inain- 
th'ihed bUt tiy' abusiiig itJ Tlie people‘at last sufcceed in 
forming sbm’ewbere a'cehtre Of uViioti^ they agree in /tlie 
choice of a leader T this leader in his tuni risespn hiVturn 
'also Tie betrays his engagiemeiltsj ’power produces its 
Svohted etfects^ and the protector becomes a 'tyrant. 

This is not all; the same causes which have given a 
hiaster to the state, ^ give it twmj gjveTl three^* All those 
rival powers endeavour to swallow up each other; the 
state becomes a scene of quarrels and endless broils, and is 
in a continual convulsion. ' 

If amidst such disorders the people ‘retained their free- 
dom, the evil must indeed be very, great, to take aw'ay all 
the advantages pf it ; but they are slaves, and yet have not 
what in other countries makes amends for political servi- 
tude, I mean tranquillity. » . .. 

In order to prove all these things, if proofs were deemed 
necessaiy, I w'ould only refer tlie reader to what every one 
knows of Pisistratus and Megacles, of Marius and Sylla, of 
Caesar and Pompey. However, I cannot avoid translating 
a part of the speech wTiich a citizen of Florence addressed 
once to the situate*, the reader wdll find in it a kind of 
abridged story of all republics; at least pf those which, 
by the share allow ed to the people iu the government, de- 
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served that name, and which, besides, have attained a cer- 
tain degree of extent and power. 

“ And that nothing human may be perpetual and stable, 
it is tlie will of heaven, that in all states whatsoever, there 
should arise certain destructive families, who are the bane 
and ruin of them. Of this our republic can afford as 
many and more deplorable examples than any other, as it 
owes its misfortunes not only to one, but to several of such 
faniilies. We had at first the Buondelmonti and the 
Muberti. We had afterwards the Donati and the Cerchi* 
and at present, (shameful and ridiculous conduct !) we are 
waging war among ourselves for the Ricci and the Albizzi. 

“ When in former times the Ghibelins were suppressed, 
every one expected that the Guelfs, being then satisfied] 
would havecliosen to live in tranquillity; yet, but a little 
time had elapsed, when they again divided themselves 
into the factions of the w hites and the blacks. When 
the whites were suppressed, new parties arose, and new 
troubles followed. Sometimes battles were fought in fa- 
vour of the exiles ; and at other times, quarrels lu'oke out 
between the nobility and the people. And, as if resolved 
to give away to others what we ourselves neither could, 
nor w ould peaceably enjoy, we committed the care of our 
liberty, at sometimes to king Robert, and at others to his 
brother, and at length to the dwke of Athens; never 
settling nor resting in any kind of government, as not 

knowing either how to enjoy liberty, or support ser- 
vitude. ^ _ 1 1 

Tbe English constitution has prevented the possibility 
o misfortunes of this kiud. Not only by diniiiiishiu^ the 
|)0WTr, or rather the actual exercise of the powder, of the 
peop e, and making them share in the legislature only 
by their representatives, the irresistible violence has been 

avoided of those numerous and general assemblies, w hich, 

on whatever side l^hey throw their w^eight, bear down 
every mg. Besides, as the powder of the people, when 
lliey iiave any power and know how to use it, is at all 


c qf Florence^ by Machiave), lib. HI. 

CKP of ilio 1? sequel, that this diminution of the e.xrr 

c.eas/uf life?,' '»■ 
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times really formidable, the constitution has set a counter- 
poise to it; and the royal authority is this counterpoise. 

In order to render it equal to such a function, the con- 
stitution has, in the first place, conferred on the king, as 
we have seen before, the exclusive prerogative of calling 
and dismissing the legislative bodies, and of putting a ne- 
gative on their resolutions. 

Secondly, it has also placed on the side of the king the 
whole executive power in the nation. 

Lastly, in order to effect still nearer an equilibrium, the 
constitution has invested the man whom it has made the 
sole head of the state, w ith all the personal privileges, all 
the pomp, all the majesty, of which human dignities are 
capable. In the language of the law% the king is sove- 
reign lord, and the people are his subjects; he is univer- 
sal proprietor of tlie whole kingdom; he bestows all the 
dignities and places; and he is not to be addressed but 
vvitli the expressions and outw'ard ceremony of almost 
oriental humility. Besides, his person is sacred and in- 
violable; and any attempt whatsoever against it is, in tlie 
eye of the law, a crime equal to that of an attack against 
the whole state. 

Ill a word, since to have too exactly completed the equi- 
librium between the power of the people, and that of tlie 
crown, would have been to sacrifice the end to the means, 
that is, to have endangered liberty with a view to 
strengthen the government, the deficiency which ouglit to 
remain on the side of the latter, lias at least been in ap- 
pearance made up, by conferring on the king all that sort 
of strength that may result from the opinion and reverence 
P of the people; and amidst the agitations which are the un- 
avoidable attendants of liberty, the royal power, like an 
anchor which resists both by its weight and the depth of 
its hold, insures a salutary steadiness to the vessel ot tlie 

stale. 

The greatness of the prerogative of the king, by its thus 
I procuring a great degree of stability to tlie state in general, 
has much lessened the possibility of the evils we have de-* 
scribed before ; it has even totally prevented them, by 
rendering it impossible for any citizen even to rise to any 

dangerous greatness. 

. And to begin witli an advantage by which the people 
easily suffer tiiemsclves to be influenced, 1 mean that of 
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birtii, it is impossible for it to produce in England effects 
ill any degree dangerous : for though there are lords who, 
besides their wealth, may also boast of an illustrious de- 
scent, yet that advantage, being exposed to a continual 
comparison witli the splendor of the tlirone, dwindles 
almost to nothing; and” in the gradation* universally re- 
ceived of dignities and titles, that of sovereign prince and 

king places him w ho is invested w ith it, out of all degree 
of proportion. ^ . 

The ceremonial of the court of England is even formed 
upon that principle. Those persons who are related to 
the^king, have the title of princes of the blood, and, in that 
quality, an indisputed pre-eminence over all otlier persons.*^ 
Nay, the first men in the nation think.it an lionourable 
distinction to t)iemsclves ,to hold the different menial of- 
fices in his household. If we therefore ‘were to set aside 
the extensive and real power of the king, as well as the 
numerous means he possesses of satisfying the ambition 
and iiopes of individuals, and were to consider only the 
majesty, of his title, and that strength, founded on public 
opinion, w hieh results from it, we should find lliat ad- 
vantage so considerable, tliat to attempt to enter into a 
competitipfi iW;ith it, witli the ;bare advantage of high 
birth, which itself lias no other foundation than public' 
opiuion, aud that too in a very subordinate degree, would 

be an attempt completely. extravagant. 

If this diflerence is so great as to be .tlioroughly sub- 
mitted o, even by tliose persons whose situation, might 
thne them to disown it, mgch more dqes it influence the 

. l! I ^ iii. notwithstanding the value 

*0 put upon himself as a 

vprv'tpiirfo'' *i!*'*j ***®*^u were any wliose eyes are so 
arn?snf -1 dazzled by the. appearance and {be 

can e to mi H wheii.they 

acLihim, • “T those who are un- 

m ‘'""stitution of England, might at 

dan'.er *** ® *^undition to put the government in 

abiUtiesaiiH I * '*'***' who, by -tlie greatness of his. 

unities and public services, miglit have acquired in a liigli 

SranS *'’1 VIll . extends to the sons, 

j > aud nepliews of the reigning 
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de«^ree the love of the people, and obtained a great in- 
fluence in the house of commons. But how great soever 
this enthusiasm of the public may be, barren applause is 
tlie only fruit which the man whom they favour can expect 
from it. He can hope neither for a dictatorship, nor a 
consulship, nor in general for any power under the shelter 
of which he may at once safely unmask that ambition 
with w hich we might suppose him to be actuated ; or, if 
w e suppose him to have been hitherto free from any, grow 
insensibly corrupt. The only door which the constitu- 
tion leaves open to his ambition, of whatever kind it may 
be, is a place in the administration during the pleasure of 
the king. If, by the continuance of his services, and the 
preservation of his influence, he becomes able to aim still 
higher, the only door w’hicli again opens to him, is that of 
the house of lords. 

But this advance of the favourite of the people towards 
the establishment of his greatness, is at the same time a 
great step tow'ards the loss of that power which might 
render him formidable. 

In the first place, the people seeing that he is becomemiich 
less dependent on their favour, begin, from that very ino- 
meut, to lessen their attachment to liini. Seeing him more- 
over distinguished by privileges which are the object of their 
Jealousy, 1 mean their political Jealousy, and member of a 
body whose interests are frequently opposite to theirs, they 
immediately conclude that this great and new dignity cannot 
have been acquired but through a secret agreement to betray 
them. Their favourite thus suddenly tranfornied, is going, 
they make no doubt, to adopt a conduct entirely contrary 
to that which hitherto has been the cause- of his ad vance- 
ment and high reputation, aud in the compass of a few 
hours completely renounce those principles w'hich he has 
so Jo long and so loudly professed. In this certainly the 
people are mistaken ; but yet neither would they be 
WTong, if they feared that a zeal liitherto so w^arm, 
so constan:), I will even add, so sincere, when it con- 
curred with their favourite’s private interest, would, by 
being thenceforth often in opposition to it, be gradually 

much abated. 

Nor is this all ; the favourite of the people does not even 
find in his new acquired dignity, all the increase of great- 
ness and eclat that might at first be imagined. 
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' • Hitlierto .he .was, it is true, only a private individual * 
but then iie was the object in which the whole nation* 
interested themselves; his actions and words were set 
forth in all the public prints ; and he every where met with 
applause and acclamation. . ‘ 

All these .tokens of public favour are, I know, some- 
times acquired Very lightly; but they never. last don o-, 
whatever people may say, unless real services are per- 
formed; now, the title of benefactor to the nation, when 

deserved and universally bestowed, is certainly a very 
handsome title, and which does no-wise require the assist- 
ance of outward pomp to set it off. Besides, tlioutyh he 
was only a member of the inferior body of the legislature, 
we. must observe, he was the. first; and the w'ord first is 
ialwaysia word of very great moment. 

But now that he is made a lord, all his. greatness, which 
hitherto was intermediate, becomes defined. By grantino- 
him privileges established and fixed by known laws, that 
.uncertainty is taken from, his lustre which is of so much 
value in those things which depend upon imagination ; 
^uid his value is loAve red, just. because it is ascertained. 

Besides, he is a lord : but then there are several men 
who possess but small abilities and few estimable quali- 
fications, who are also lords ; his lot is, nevertheless, to be 
sealed among them; the law places him exactly on the 
same level with them and. all that is real in his great- 

^om.entiou"al. ^ hereditary a,.d 

And these are not the only losses which the favourite 
of tlie people is to suffer. Independently of those ffreat 
him descries at a distance, .Jie feels around 

more painful. 

beinp^ k of bis fellow members: and, 

ftvouf thod , the vivacitj- and warmth of the public 

bis supporters. ^^^auced to silence, or even became 

a p'^rMtu^ I. n J i"‘° assembly of persons invested with 

S?aleuM^ ^ the. emi- 

tonw 7iovuSf and who ar efirmly resolved 
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that after having been the leading man in the house of 
commons, he sliall notbe the first in theirs. 

In a w ord, the success of .tlie favourite of the people 
was brilliant; and even formidable; but the constitution, in 
the very reward it prepares for him, makes, him find a kind 
of ostracism. His advances were sudden, and his course 
rapid ; he was, if you please, like a torrent ready to bear 
down every thing before it ; but this torrent is compelled, 
by the general arrangement of things, finally to throw itself 
into a vast reservoir, where it mingles, and Iosc.s its force 
and direction. 

1 know it may be said, that in order to avoid' the fatal 
step w hich is to deprive him of so many advantages, the 
favourite of the people ought to refuse the new dignity 
• which is offered to him, and wait for more important suc- 
cesses from his eloquence in Hie house of commons, and 
his influence over the people. ’ 

But those who give him this* counsel, have not suffi- 
ciently examined it. Witliout doubt there are men in Eng- 
land, w ho in their present pursuit of a project which they 
think essential' to the public good, would be capable of 
refusing for a while a place which w'ould deprive their 
virtue of opportunities of exerting itself, or might more or 
less endanger it But woe to him who shall persist in such 
a refusal, with any pernicious design 1 and who, in a 
government where liberty is established on so solid and 
extensive a basis, should endeavour to make the people 
believe that their fate depends on the persevering virtue of 
a single citizen. His ambitious views being at last dis- 
covered (nor could it be long before they would be so,) 
his obstinate resolution to move out of the ordinary course 
of things, would indicate aims, ou his part, of such an 
extraordinary nature, that all men w'hatever, who have 
any regard for tlieir country, would instantly rise up from 
, .all parts to oppose .him, and he must fall, overwhelmed 
w ith so much ridicule, that it would be better for him to 

fall from the Tarpeian rock.*^ 

f 

I * 

c The reader will perhaps object, that no man in England can 
possibly entertain such views as those 1 have supposed here : this 
IS precisclv what I intended to prove. The essential advantage 
of tlie Enfflish g^overiinient oliove nil those that have been called 
free, and which iQ many respects were but apparently so, is that 
uo person in England can entertain so much os a thought of his 
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111 fine, even thougli we were to suppose that the new 
lord might, after his exaltation, have preserved all his 
interest w itii the people, or, w hat w onid be no less diffi- 
cult, that any lord w hatever could, by dint of his wealth 
and high birth, rival llie splendour of the crow n itself, all 
these advantages, how great soever w e may suppose them, 
as they would not of themselves be able to confer on him 
the least executive authority, must for ever remain mere 
showy unsubstantial advantages. Finding all the active 
powers in the state concentrated in that very scat of 
power which we suppose him inclined to attack, and there 
secured by the most formidable provisions, his influence 
must always evaporate in ineffectual words; and after 
having advanced liimself, as we suppose, to the very foot of 
the throne, finding no bi-anch of independeut power wliich 
lie might appropriate to himself, and thus at last give a 
reality to his political importance, he w ould soon see it, 

however great it migtit have at first appeared, decline 
and die away. 

( 5 od forbid, however, that I should mean Unit tlie people 
of England are so fatally tied down to inaction, by tJie 
nature of their government, tiiat they cannot, in limes of 
oppression, find means of appointing a leader- No; I 
only meant to say that the laws of England open no door to 
those accumulations of power, w'hicli have been the ruin 
of so many republics ; that they offer to the ambitious no 
possible means of taking advantage of the inadvertence, or 
even Uie gratitude, of the people, to make themselves their 
tyrants; and that the public power, of which the king 
has been made the executive depositary, must remaiu 

1..* so long as things continue to 

observed, is a 

llTriaws”^ ”0'“' '''“rsed with the execution of 

waltrArinfl. •''®' '*i>«ever maybe their rank, 

'«|U be again introduced afterwards. ouseivalion 

a very stron*»^lfwKt "uilc ^1**^ English history, wiiicli put in 

the crVwn gfvest ul'e slatT. " 
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THE SUBJECT CONCLUDED. THE EXECUTIVE POWER 18 


MORE EA’SILY CONFINED WHEN IT IS ONE, 


Another great advantage, and which one would 
not at first expect, in this unity of the public power in* 
England,;^— iftthis'unioni'and,*^ if i Wiay^sb express.’ myself, 
ill tliis ;cbacervati9n, of all tbV branches of. the execu- 
tive authority, is‘ the. greater facility it affords of re- 
straining it. " " 

In' those states where the e.^ceciition of the laws is m- 
triistdd’ to several different hands,' arid' to each with difl(erent 
titles and prerogatives, such, division, and the change- 
ableness of niea.*«ures which must be the consequence of it, 
constantly hide the true cause of the evils of the state: in 

.liJ. . • ■ . '* . ' . ■ < .i 


t f i 


The first is the facility wifli which the. great duke of MarU 
Vurougli, a’nd bi^ party at home, were removed from their several 
employments. Hannibal, in circumstances nearly similar, had 
continued the war against the will of the senate of Cnrth'age : 
Caesar had done the same in Gaul : and when at last he was ex- 


pressly required to deliver uphts commission, he marched his army 
to Rome, and established 4 military despotism. But the duke, 
though surrounded, as ivell as the above named generals, by a 
victorious army, and by allies in conjunction writh whom he had* 
carried bn such a successful war, did not even hesitate to surrender 
his commission. He knew that all his soldiers were inseparably 
prepossessed in favour of that power against which he must have 
revolted: he knew that the same pre possessions were deeply 
rooted ill the minds of the whole nation, and that everything 
among them concurred to support the same power: he knew tlmt 
the very nature of the claims he must have set up, would insnintly 
have made all his officers and captains turn -themselves against 
him, and, in short, that in au enter prize of that nature, the arm of 
the sea lie had to repass, was the smallest of the obstacles he would 
have to encounter. 

The other event I shall mention here, is that of the revolution 
of 1639. If the long established power of the crown had not 
beforehand prevented the people from ocenstoming' themselves to 
fix their eyes on some particular citizens^ and' in general had not 
prevented all men in the state from attaining any too considerable 
degree of power and greatness, the expulsion of James might have 
been followed by events similar to those which took place at Uouie 
after the death oY Caesar. 
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the endless fluctuation of things, no political principles 
have time to settle among the people ; and public mis- 
fortunes happen, without ever leaving behind them any 
useful lesson. 

At sometimes military tribunes, and at others, consuls, 
bear on absolute sway ; sometimes patricians usurp every 
thing, and at other times, those who are called nobles 
sometimes the people are oppressed by decenavirs, and at 
others by dictators. 

Tyranny, in such states, docs not always beat down the 
fences that are set around it; but it leaps over them. 
When men think it confined to one place, it starts up again 
in another; — it mocks the efforts of the people not because 
it is invincible, but because it is unknown ; seized by 
the arm of a Hercules, it escapes with the changes of a 
Proteus. 


But the indivisibility of the public power in England 
has constantly kept the views and efforts of the people 
directed to one and the.same object ; and the permanence 
of that power has also giveu a permanence and a regu- 
larity to the precautions they have taken to restrain it. 

Constantly turned towards that ancient fortress, the 
royal power, they have made it, for seven centuries, the 
object of their fear; with a watchful jealousy they have 
considered all its parts, they have observed all its outlets, 
they have even pierced the earth to explore its secret 
avenues, and subterraneous works. 

United in tlieir views by tlie greatness of the danger, 
ley regularly formed their attacks. They established 
icn works, first at a distance; then brought them sue- 
cesswly nearer; and, in short, raised none but what 
served afterwards as a fouiidatiou or support to others. 

Attcr tlie great charter was established, forty &uc- 
ce^iye confirmations strengthen it. The act called the 
p 1 ion ot right, and tliat passed in the sixteenth year of 


at Insr mi: being admitted to all places of public trust, 

distini-^.fV * *^^ * **^ 1 1* buying rendered useless the old 

them and tlie patricians, n coulitiuii was then 

th PSP n Inna j o*"®**! plebeians, or commoners, who got into 

arosp ancIent patricians ; hence a new class of men 

wJiiph I • ®^^®^*^e5andnoi/7itGf, These are the words by 

and rnmU:®?* I ^ period, constantly distinguishes those uiea 
anu lainilies who were at the head of the state. 
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Charles the first, then followed : some years after, the 
habeas corpus act was established ; and the bill of rights 
made at length its appearance. In fine, w hatever the circum- 
stances may have been, they always had, in their efiforts, 
that inestimable advantage of knowing with certainty the 
general seat of the evils they had to defend them- 
selves against ; and each calamity, each particular erup- 
tion, by pointing out some weak place, has ever gained a 
new bulwark to liberty. 

To say all in three words ; the executive power iu Eng- 
land is formidable, but then it is for ever the same : its 
resources are vast, but their uature is at leugth known: 
it has been made the indivisible and inalienable attribute 
of one person aloue, but then all other pei*sous, of whatever 
rank or degree, bec^onie really interested to restraiu it 
w ithiu its proper bounds,** 


CHAR III. 

A SECOND PECULIARITY. THE DIVISION, OF THE 

LEGISLATIVE POWER. 

m 

« 

The second peculiarity which Euglaud, as an un-r 
divided and a free state, exhibits in its constitution, 
is the 'division of its legislature. But, in order to make the 
reader more seitsible of the advantages of this division, it 
is uecesary to desire him to attend to the following con- 
siderations. 

It is, without doubt, absolutely necessary, for securing 
the constitution of a state, to restraiuthe executive power; 
but it is still more necessary to restraiu the legislative, 
What the former can only do by successive steps ('I mean 
subvert the laws), and through a longer or shorter train 

m 

• ^ This last advantage of the greatness and indivisibility of the 
executive power, viz, the obligation it lays upon the greatest men 
in the state, sincerely to unite in a common cause with the people, 
will be more amply discussed bereafter, when a more particular 
comparison between the English goverumeut and the republican 

form shall be ofiered to the reader* 

*• ^ * 
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of enterprizes, the latter does in a moment. As its bare 
will can give being to the laws; so its bare will can also 
annihilate them : and, if 1 may be permitted the expression 
the Icgisfative powet can change the constitution, as God 
creat^ the light. ’ ‘ > ■. 

• In order therefore to insure stability to the constitution • 
of a state, it is indispensably necessary to restrain the 
legislative authority- But here we must observe a dif- ' 
ference betw een the legislative and exec.utive powers. ' The 
latter may be confined, and even is the more easily so, 
when undivided: the legislative, bn the contrary,* in order 
to its being restrained, should absolutely be divided. For, 
whatever laws it may make to restrain itself, they never 
can be, relatively to it, any thing more than simple reso- 
lutions: as those bar^ which *it might erect to stop its - 
ow'n motions, must then be witliin it, and ftst upon it, they 

bars. In a word, the same kind of impos- 
sibilify is found, to fix the legislative pow'er,*when it 

is one, which Archimedes objected against his movincr 
the earth. ° 


does such a divisfon dfthe legislature only render it 

’’^trauied^ since each of those parts into 

which It isdivided,canaien serve asa barto the mbtionsof 

K k’ raakesitto'beabtually so restrained. 

Inif IkI ouly two parts, it is probable 

iinHmrur^ 'v- ‘f ^ u cithcr for doiug or 

rhnnrpHiof .be^ii divided iiito three parts, the 

creased. * will be made, is‘thereby greatly in- 

tal^^olace IhpK^* ^ bondui; ' will naturally 

thev will parts oftlie legislature, 

nroDositinnij a offer to. each other oiily such 

propositions as will at leas tbe plausible Vaii'd alj verv ore- 

tLi'rbiitii.^®^* W.J1 thus be prevented, as'irw.efe, before 

with 'reeiuS^to^ff excutive powers differ so greatly 
order to^their ^ necessity of their being divided, in 

reeard totlip ftfh they differ, no less, with 

^he division consequences arising from such division. 

duces actual ^^ccutive power necessarily intro- 

different violent ones,- between the 

that Dart whirli ^*?*ch it has been divided j and 

P Inch m the issue succeeds s6 far ais to absorb, 
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and unite in itself, all the others, immediately sets itself 
above the laws. But those oppositions w'hich take place, 
and which the public good requires should take place, 
between the different parts of the legislature, never are 
any thing more than oppositions between contrary opi- 
nions and intentions j all is transacted in the regions of 
the understanding ; and the ouly contention that arises is 
wdiolly carried on with those inoffensive weapons, assents 
and dissents, ai/es and iioes. 

Besides, when one of these parts of tlie legislature is so 
successful as to engage the others to adopt its proposition, 
the result is, that a law^ takes place which has in it a great 
probability of being good: when it happens to be defeated, 
and sees its proposition rejected, tlie worst tliat can result 
from it is, that a law is not made at that time j and the 
loss whicli the state suffers tliereby reaches no farther 
than the temporary setting aside of some more or less 
useful speculation. 

In a word, the result of a division of the executive 
power, is eitiier a more or less speedy establishment of 
the right of the strongest, or a continued state of war 
that of a division of the legislative power, is either 
truth, or general tranquillity. 

The following maxim will therefore be admitted. That 
the laws of a state may be permanent, it is requisite that 
the legislative power should be divided : that they may 
have weight, and continue in forces it is necessary that the 
executive power should be one. 

If the reader conceived any doubt as to the trutli of 
the above observations, he need only cast his eyes on tJxe 
liistory of the proceedings of the English legislature down 
to our times, to find a proof of tliem. -He -would be sur- 
prised to see how little variation there has been in the 
political laws of this country, especially during tbe last 
hundred years, though, it is most important to observe, 

^ Everyone knows the frequent hostilities that took place be- 
tween the Roman senate and the tribunes. ^ lii Sweden there have 
been continual contentions between the king and the senate, in 
which they have overpow’crcd each other by turns. And in Eng- 
land, when the executive power became double, by tbe king 
allowing the parliament to have a perpetual and independent 
existence, a ci vil war almost immediately follo wed. 
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‘the legislature has been, as it were, in a continual state of 
action, and, no dispassionate man will deny, has generally 
promoted the public good. Nay, if we except the act 
passed under William III. by w Inch it had been enacted, 
that parliaments should sit no longer than tlircc years, and 
wdiich was repealed by a subsequent act, under George I. 
w hich allow ed them to sit for seven years, w e shall not 
find that any law', w hich can really be called constitu- 
tional, and wdiich has been enacted since the restoration, 
has been changed afterwards. 

Now, ifw ccompare this steadiness of tlie English govern- 
ment w itli the continual subversions of the constitutional 
laws of some ancient republics, with the imprudence of 
some of the law's passed in their assemblies,** and with 
the still greater inconsiderateness w ith w hich they some- 
times repealed tlie most salutary regulations, as it were 
the day after they had been enacted ; if we call to mind* 
the extraordinary means to w hich the legislature of those- 
republics, at times sensible how its very power w as pre- 
judicial to itself and to the state, w'as obliged to have re- 
course, in order, if possible, to lie its own hands,*^ we shall, 
remain convinced of the great advantages which attend 
the constitution of tlie English legislature.** 

• Nor is this division of the English legislature accompa- 
nied, w hich is indeed a very fortunate circumstance, by 
any actual division of the nation : each constituent pail 
of it possesses strength sufiicicut to insure respect to its 

b The Athenians, among other laws, had enacted one to forbid 
applying a certain part of the public revenues to any other use 
lliBD the cKpences of the theatres and public shows. 

^ In some ancient republics, when the legislature wished to 
render a certain law perinancnt, and at the same lime mistrusted 
tlieir own future wisdom, they added a clause to it, which made it 
death to propose the revocation of it. Those who afterwards 
thought such revocation necessary to the public w’elfare, relying 

on tlte mercy of the people, appeared in the public assembly with 
a liaiter about their necks. 

^ Wc shall perhaps have occasion to observe hereafter, that 
the true cause of the equability of the operations of the Eng'lish 
legislulnre, is the opposition that happily takes place betw’cen the 
diherent views and interests of the several bodies that compose it; 
a consideration this, without which alt political inquiries are no 
more than nii*y speculations, and w hich is the only one that can 
lead to useful practical conclusions. > 


resolutions, yet no real division has been made of the 
forces of the state. Only, a greater proportional share of 
all those distinctions which are calculated to gain the re- 
verence of the people, has been allotted to those parts of 
the legislature, which could not possess their confident^, 
in so high a degree as the otliers ; and inequalities in 
point of real strength between them, have been made up 
by the magic of dignity. 

Thus the king, who alone forms one part of the legis- 
lature, has on his side the majesty of the kingly title: the 
two houses are, in appearance, uo more than councils en- 
tirely dependent ou him ; they are bound to follow his 
person; they only mee^ as it seems, to advise him; and 
never address him but in the most soleiuu and respectful 

manner. , ^ t i • 

As the nobles, who form the second order of the legis- 
lature, bear, in point of both real weight and numbers, 
uo proportion to the body of the people,® they have re- 
ceived as a compensation, the advantage of personal ho- 
nours, and of an hereditary title. 

Besides, the established ceremonial gives to their as- 
sembly a great pre-eminence over tliat of the representa- 
tives of the people. They are the upper house, and the 
others are the lower house. They are in a more special 
maiiuer considered as the king’s council, and it is in tlie 
place where they assemble that his throue is placed. 

When the king comes to the parliament, the commons 
are sent for, and make their appearance at the bar of the 
house of lords. It is moreover before the lords, as before 
their j iidges, that the commons bring their impeachment^ 
When, after passing a bill in their own house, they send 

it to the lords, to desire their concurrence, they always 

• « It is for want of having duly considered this subject, that M. 
Rousseau exclaims, somewhere, against those who, when they 
speak of geuei-al estates of Franco, « dare call the people, the 
third estate.*’ At Rome, where all the order we mention was in- 
verted, where the fasces were laid down at the feet of ‘he peo- 
ple, and where the tribunes, whose function, like that of the 
king of England, was to oppose the establtshment of the new 
lawt, were Sidy subordinate kind ot magistracy, many disorders 
followed. In Sweden, and in Scotland before the union, taults 
of another kind prerailcd : in the former kingdonij for iiistaace| 
an overgrown body of two thousand nobles trcqvientlj oveiruiei 

both ki 1)0* and people. 
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order a number of tlieir own members to accompany it:^ 
whereas the lords send down their bills to them, only by 
some of the assistants of their house.^ When tlie nature 
of the alterations which one of the two houses desires to 
make in a bill sent to it by the other, renders a conference 
between tJiem necessary, the deputies of the commons to 
the committee which is then formed of members of both 
houses, are to remain uncovered. Lastly, those bills 
wiiich, in Avhichever of the two houses they have ori^-i- 
nated, have been agreed to by both, must be deposited in 
the house of lords, there to remain till the royal pleasure 
is signified. 

Besides, the lords are members of the legislature by 
virtue of a right inherent in their persons, and they are 
supposed to sit in parliament on their own account, and 
for the support of their own interests. In consequence of 
this they have the privilege of giving their votes by 
proxies-,*^ and, when any of them dissent from the resolu- 
tions of their house, they may enter a protest against 
them, containing the reasons of their dissent. In a word, 
as this part of the legislature is destined frequently to ba- 
lance the power of the people, what it could not receive 
in real strength, it has received in outward splendor and 
greatness; so^ that, when it cannot resist by its weight, it 
overawes by its apparent magnitude. 

In fine, as these various prerogatives by which the 
component parts of tlie legislature are thus made to ba- 
lance each other, are all intimately connected witli the 
fortune of state, and flourish and decay according to tlie 
vicissitudes of public prosperity and adversity, it will fol- 
ow that, though particular oppositions may at particular 
times take place among tliose parts, tliere scarcely can 
^ise an}^ w hen the general welfare is really in question. 
And when, to resolve the doubts that may arise in politi- 


woohiapL'*Pff r*^***^‘ lords must come down from liis 

bring lo Oieir h^usl ‘''® commons 

also ft^rp^I'm^ judges and the masters in chancery. There is 
marks of established with regard to the manner, and 

a bill to flip p * " ' ''’Inch those two of them, who are sent with 

a bill to the commons, are to deliver it. 

selves privilege, because they are them- 

for ihe people. Set Cokh {nst, \y, p;41. 
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cal speculations of this kind, we cast our eyes on the de- 
bates of the two houses for a long succession of years, and 
see the nature of tlie laws which have been proposed, of 
those wdiich have passed, and of those which have been 
rejected, as well as of the arguments that have been urged 
on both sides, w^e shall remain convinced of the goodness 
of the principles on which the English legislature is 

formed. 


CHAP. IV. 

A THIRD ADVANTAGE PECULIAR TO THE ENGLISH GO- 
VERN MENT. ^ THE * BUSINESS OF PROPOSING LAWS, 
LODGED IN THE HANDS OF THE PEOPLE. 


A THIRD circumstance which I propose to show to 
be peculiar to the English government, is the manner in 
which the offices of the three component parts of the 
le«‘islature have been divided among them, and legii- 

1 ^ 1 

the reader will be pleased to observe, he will find 
that in most of the ancient free states, the share of the 
peoole in the business of legislation, was to approv^ 
or reject, the propositions which were in^e to them, and 
to "ive the final sanction to tlie laws. The function o 
thole persons, or in general tliose bodies, ^ 

frame the laws, and then to propose them to the poop e, 

nnii in 1 word they possessed that branch of the legisla- 
tive’ power which .may be called the initiative, that is, the 
prerogative of putting tlial power in action. 

a Ttiic nnner of previously considering and approving sncli 
l-iiva as were afterwards to be propounded to the people, wa.s, in 

limfir^A limes of.helb.man 

toT‘tbrsm.1 w rr’eS^ those p^eUs who .were ollered 

-^At'veiSc'lbe senate also exercises powers of the same kind. 
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This initiatket or exclusive right of proposing, in legis- 
lative assemblies, attributed to the magistrates, is indeed 
very useful, and perhaps even necessary, in states of a re- 
publican form, for giving a permanence to the laws, as 
well as for preventing the disorders and stvuggles for 
power which have been mentioned before ; but upon ex- 
amination we shall find that this expedient is attended 

with inconveniences of little less magnitude than tlie evils 
it is meant to remedy. 

These magisti-ates, or bodies, at first indeed apply fre- 
quently to the legislature for a grant of such branches of 
power as they dare not of themselves assume, or for the 
jcmoval of such obstacles to their growing authority as 
they do not yet think it safe for them peremptorily to set 
de. But when their authority has at last gained a suf- 
ficient degree of extent and stability, as farther manifes- 
tations of the will of the legislature could then only create 
obstructions to the exercise of their power, they begin to 
consider the legislature as an enemy whom they must take 
great care never to rouse. They consequently convene 
the assembly of the people as seldom as they can. When 
ley do it, they carefully avoid proposing any thing fa- 

vouia e o public liberty. Soon they even entirely cease 
o convene the assembly at all •, and the people, after thus 
losing the power of legally assertiug their rights, are ex- 

tjiat which is the highest degree of political ruin, 

^ jemembraiice of them j unless some 

to tiniP ^ which they may from time 

mav to their dormant privileges; means which 

whLp^LnT"^' pretty well in small states, 

intended easily be made to answer their 

alwavs hpp / ^^^es of considerable extent, have 

al^ajs been found, in the event, to give rise to disorders 

if ZTonlf Bern "^*^*^^* 

litUc council wIiipIi’;.. P*'opositions must be discussed ia the 
fore they are laid hl^Tp ‘^enty-seven members, be- 

resides the sovereio-ntv !i^ council of the two hundred, in whom 
law is, ‘Mhat notliTn^ i ® canton. And in Geneva the 

asseniblv of the citi7P^c ^ treated in the general council, or 

and npiiroved in Hip * "l^jch has not been previously treated 

two hundred; and that no- 

prevlously treated anil ^'^P^^red, which has not been 

live.’* ^ approved in the council of the twenty- 
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of tlie same kind with those which were at first intended 
to be prevented. 

But as the capital principle of the English constitution 
totally diflfers from that which forms the basis of repub- 
lican governments, so is it capable of procuring to the 
people advantages that are found to be unattainable in 
the latter. It is the people in England, or at least those 
who represent them, who possess the initiative in legisla- 
tion, that is to say, who perform the office of framing 
laws, and proposing them. And among the many cir- 
cumstances in the English government, which would ap- 
pear entirely new to the politicians of antiquity, that of 
seeing the person intrusted with the executive power bear 
that share in legislation which they looked upon as being 
necessarily the lot of the people, and the people that 
which they thought the indispensable office of its magis- 
trates, would not certainly be tlie least occasion of their 
surprize. 

I foresee that it will be objected, that, as the king of 
England has the power of dissolving, and even of not call- 
ing parliaments, he is hereby possessed of a prerogative 
which in fact is the same witli that which 1 have just 
now represented as being so dangerous. 

To this I answer, that all circumstances ought to com- 
bine together. Doubtless, if the crown had been under 
no kind of dependence whatever on the people, it would 
long since have exempted itself from the obligation of 
calling their representatives together; and the British 
■parliament, like the national assemblies of several other 
kingdoms, would have no existence but iu history. 

But, as we have above seen, the necessities of the state, 
and the wants of the sovereign himself, put^ him under a 
necessity of having frequently recourse to his parliament ; 
and then the difference may be seen between the prero- 
gative of not calling an assembly, when powerful causes 
nevertheless render such a measure necessary, and the ex- 
clusive right, when an assembly is convened, of proposing 

laws to it. 

In the latter case, though a prince, let us even sup- 
pose, iu order to save appearances, might condescend to 
mention any thing besides his own wants, it would be at 
most to propose tlie giving up of some branch of his pre- 
rogative upon which he set no value, or to reform such 
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abuses as his inclination does not lead him to iinitate j but 
he would be very careful not to touch any points which 
might materially affect his autliority. 

Besides, as all his concessions would be made* or appear 
to be made, of his own motion, and would in some mea- 
sure seeni to spring from the activity of his zeal for the 
public welfiire, all that he might offer, though in fact ever 
so inconsiderable, would be represented by him as grants 
of the most important nature, and for wliich he expects 
the highest gratitude. Lastly, it would also be his pro- 
vince to make restrictions and exceptions to laws thus 
proposed by himself j he would also be the pei*soii who 
was to chuse the words to express them, and it would not 
be reasonable to expect that he would give himself any 
great trouble to avoid all ambiguity.** 

But tlie parliament of England is not, as wc said before, 
bound down to wait passively and in silence for such 
laws as the executive power may condescend to propose 
to them. At the opening of every session, they of them- 
selves take into their hands the great book of the state; 
they open all the pages, and examine every article. 

When they have discovered abuses, they proceed to en- 
quire into their causes : when these abuses arise from an 
open disregard of the laws, they endeavour to strengthen 
them; when they proceed from their insufficiency, tliey 
remedy the evil by additional provisions.® 

In the beginning of the existence of the bouse of commons^ 

bills were presented to the kin|^ under the form of petitions.— 

T hose to which the king assented, were registered among the rolls 

of parliament, \yith his answer to them ; and at the end of each 

parliament, the judges formed them into statutes. Several abuses 

harin*^ crept into that method of proceeding, it was ordained that 

the judges should in future make the statute before the end of 

c\ery session. Lastly, as even that bectime, in process of time, 

jnsnfficient, the present method of framing bills was established; 

that IS to say, both lionses now frame the statutes iii the very form 

and \\ords in which they are to stand when thev have received the 
royal assent. 

^ No popular assembly ever enjoyed the privilege of starting, 
canvassing, and pro|msing new matter to sucb a degree as the Eng- 
isli commons. In France, when their general estates w'erc al- 
lowed to sii, their remonstrances were little regarded, and the par- 
ticu ar estates of the provinces dare now hardly present any. In 
. ''^®den, the power ot proposing new subjects was lately lodged 
in an assembly, called the secret committee, composed of nobles. 
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Nor do they proceed with less regularity and freedom, 
in reo*ard to that important object subsidies. They are to 
be the solejudges of the quantity of them, as well as of 
the ways and means of raising them ; and they need not 
come to any resolution with regard to them, till they see 
the safety of the subject completely provided for. la a 
word, the making of laws is not^ in such an arrangement 
of things, a gratuitous contract, in which the people are 
to take just what is given them, and as it is given theni : 
it is a contract m which they buy and pay, and in which 
they themselves settle the different conditions, and furnish 
the words to express them. 

The English parliament have given a still greater ex- 
tent to their advantages on so important a subject. They 
have not only secured to themselves a right of proposing 
laws and remedies, but they have also prevailed on the 
executive power to renounce all claim to do the same. It 
is even a constant rule, that neither the king, nor his 


privy council, can make any amendments to the bills pre- 
ferred by tlie two houses ; but the king is merely to ac- 
cept or reject them: a provision this, which, if we pay a 
little attention to the subject, wc shall fiud to have been 
also necessary for completely securing the freedom anu re- 
gularity of their deliberations.^ 


and a few of the clergy ; and is now .V i*"® ' Iii 

With’ regard to IrelLd, M bills must be prepared by the king m 

ltd’’Senant',Vor their assent or dissent: onlv they 
to discuss, among them, what they call heads ot a h i, which tbe 

selects out of them what clauses he thinks proper, or sets tlie 
whole aside ; and is not expected at “"If ^ ' 

traternier are at rest till they tare eatirely secured to them- 
selves the important privilege of proposing ; nor does t is “ ^ 

merclVfroliirheir a Ji.ion f it is also a ®“"n“®"“;‘ ''' ~ 
tion they are in, from the* pnnciples of that mode ot „overn 

^ “"xhe kino- indeed at times Mods messages to either house : and 

always expressed in very ge^ral words i they are only made to 

desire the^iouse to take certain subjects into ibeir cousideration , 
no particular articles or clauses are expressed 3 the commons ore 
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1 indeed confess that it seems very natural, in the mo- 
delling of a state, to intrust this very important office of 
fraining laws, to those persons who may be supposed to 
have before acquired experience and wisdom in the ma- 
nagement of public affairs. But events have unfortu- 
nately demonstrated, that public employments and power 
improve the uuderstanding of men in a less degree than 
they peiwert their views; and it has been found in the 
issue, that the effect of a regulation which, at first sio-ht 
seems so perfectly consonant witli prudence, is to confine 
the people to a mere passive and defensive share in legis- 
lation, and to deliver them up to the continual enter- 
prises of those who, at the same time that they are under 
the greatest temptations to deceive them, possess the most 
powerful means of effecting it. 

If we cast our eyes on the history of the ancient o-q- 
vernments, in those times when the pei-sons entrusted 
with the executive power were still in a state of depend- 
ence on the legislature, and consequently frequently ob- 
liged to have recourse to it, we shall see almost continual 
instances of selfish and insidious laws proposed by them 
to the assemblies of the people. 

in whose wisdom tlie law had at first 
placed so mucli confidence, became, in the issue, so lost 
to all sense of shame and duty, that when arguments were 
found to be no longer sufficient, they had recourse to 
jorcc; the legislative assemblies became so many fields of 
oatUe, and their power, a real calamity. 

however, that tliere are other ini- 
tinner? besides those I have just men- 

'I P*‘eveut disorders of this kind from 

o P *^1-6 in England.® But, on the other hand, let ns 

« 

at any settled time, any solemn acceptation or re- 

Cs^j/ows i in short, the 

messao-es as \vith respect to such 

private indivifhnf« do in regard to petitions presented by 

fec^ex? elspH ; . Vl ^“r'- ® ^ ®P®n sub- 

usual \vav it tii'i • 1 ® hiiin s message; a bill is framed in the 
proposal’oV t!u» nr ® dioptat every stage of it - and it is never the 

members vt hipJi ti motion of some of their own 

® 1 uaiVir'fil!ii-i i*n *^*^6 discuss, and dually accept or reject. 
in<r enUrelv dnl!^ >nean here, the circumstance of the people hav- 

i?nse?,u^ representatives; the 

chuplcr. '^luch institution will be discussed in the next 
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call to mind, that the person wlio, in England, is invested 
with the executive authority, unites in himself the whole 
public power and majesty. Let us represent to ourselves 
the great and sole magistrate of the nation, pressing the 
acceptance of those laws which he had proposed, with a 
vehemence suited to the usual importance of his designs, 
with the warmtli of monarchical pride, which must meet 
with no refusal, and exerting for that purpose all liis im- 


mense resources. 

It was therefore a matter of indispensable necessity, that 
things should be settled in England in the manner that 
tiiey are. As the moving springs of the executive power 
are, in the hands of the king, a kind of sacred depositum; 
so are likewise those of the legislative power, in the hands 
of the tw'o houses. The king must abstain from touching 
them, in the same manner as all the subjects of the king-: 
dom are bound religiously to submit to his prerogatives. 
When he sits in parliament, he has left, we may say, his 
executive power without doors, and can only assent or dis- 
sent. If the crown had been allowed to take an active 
part in the business of making laws, it would soon have 
rniirlr*rorl iiqpIpss tlip otlicr braiiches of tlic legislature. 



CIIAP. V. 

IN WHICH AN INQUIRY IS MADE, WHETHER IT WOULD 
BE AN ADVANTAGE TO PUBLIC LIBERTY THAT THE 
LAWS SHOULD BE ENACTED BY THE VOTES OF THE 

PEOPLE AT LARGE. 


But it will be said, whatever may be the wisdom of 
the English laws, how great soever tlieir precautions may 
be with regard to the safety of the individual, the people, 
as they do not expressly enact them, raniiot be looked 
upon as a free people. The author of the Social Contract 

carries this opinion even farther : he says, that, “though 

the people of England think they are free, they are much 
mistaken* they are so only during the election of mem- 
bers for pWliameut : as soon as these are elected, the peo- 
ple are slaves^ — they are nothing- 

* TVf .Qnri/r/ nflij^racL cliaD. XV. 
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Before 1 answer this objection, I shall observe that the 
word liberty is one of those which have been most mis- 
understood or misapplied. 

Thus, at Rome, where that class of citizens who were 
really the masters of the state, were sensible that a lawful 
regular authority, once trusted to a single ruler, would 
put an end to their tyi*anny, they taught the people to 
believe, that, provided those who exercised a military 
power over them, and overwhelmed them with iusults, 
went by the names of consides, dictatores^ patricii^ nohilcs, 
in a word, by any other appellation than that horrid one 
of rear, they were free, and that such a valuable situation 
must be preserved at the price of every calamity. 

In the same manner, certain writers of the present age, 
misled by their inconsiderate admiration of the govern- 
ments of ancient times, and perhaps also by a desire of 
presenting lively contrasts to what they call the degene- 
rate manners of our modern times, have cried up the go- 
vernments of Spaila and Rome, as the only ones fit for us 
to imitate. In their opinions, the only proper employ- 
ment of a free citizen is, to be either incessantly assembled 
in the forum, or preparing for w^ar. Being valiant, in- 
ured to hardships, inflamed with an ardent love of one’s 
country", which is, after all, nothing more than an ar- 
dent desire of injuring all mankind for the sake of the 
society of which we are membei*S 3 and wdth an ardent 
love of glory, which is likewise nothing more than an ar- 
dent desire of committing slaughter, in order to make 
aftervvards a boast of it, have appeared to these writers to 
be the only social qualifications worthy of our esteem, 

and of til e encouragement of law-givers.^ ^^bile, in 

order to support such opinions, tliey have used a profu- 
sion of exaggerated expressions without any distinct 
meaning, and perpetually repeated, though without de- 
fanmg them, the w'ords dastardliness, corruption, great- 
ness of soul and virtue, they have never once thought of 

V ^ thing tliat was worth our knowing, 

were happy under tliose govern- 

to imitate.^ 

And while they thus misapprehended the only rational 

they were expressions in the same sense in which 

by Ls! of t they still are 
oy most ot the writers who describe their governmenu. 
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design of civil societies, tliey mistook no less the true end 
of the particular institutions by which they were to be 
regulated. They were satisfied wlien they saw the few 
wiio really governed every thing in the state, at times 
perform the illusory ceremony of assembling the body of 
the people, that tiiey might appear to consult them : and 
the mere giving of votes, under any disadvantage in the 
manner of giving them, and how much soever the law 
might be afterwards neglected that was thus pretended 
to have been made in common, has appeared to them to 
be liberty. 

But those writers are iu the right : — a man who con- 
tributes by his vote to the passing of a law, has himself 
made the law ; in obeying it, he obeys himself ; he there- 
fore is free. A play on words, and notliing more. Tlie 
individual who has voted in a popular legislative assem- 
bly, has uot made the Jaw that has passed in it; he has 
only contributed, or seemed to contribute, towards enact- 
ing it, for his thousandth, or even ten thousandth share: 
lie has had no opportunity of making Jiis objections to 
the proposed law, or of canvassing it, or of proposing re- 
strictions to it, and he has only been allowed to express 
his assent or dissent. When a law is passed agreeably to 
his vote, it is uot as a consequence of this his vote that 
his will happens to take place; it is because a number of 
other men have accidentally thrown themselves on the 
same side with him: — when a law contrary to his inten- 
tions is enacted, he must nevertlieless submit to it. 

This is not all ; for though we should suppose, that to 
give a vote is the essential constituent of liberty, yet such 
liberty could only be said to last for a single moment, . 
after which it becoiues necessary to trust entirely to the ^ 
discretion of other persons, that is, according to tliis doc- 
trine, to be no longer free, it becomes necessary, for in- 
stance, for the citizen who has given his vote, to rely on 
the honesty of those who collect the sujflrages; and more 
than once liave false declarations been made of them. 

The citizen must also trust to other persons for the 
execution of those things which have been resolved upon 
in common : and when the assembly shall have separated, 
and he shall find himself alone, in the presence of the 
men who are invested with the public power, of the 

N 
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consuls, for instance, or of the dictator, he will have but 
little security for the continuance of his liberty, if he ha^ 
only that of having contributed by his suffrage towards 
enacting a law which they are determined to neglect 

What then is liberty ? Liberty, I would answer, so far 
as it is possible for it to exist in a society of beings, whose 
interests are almost perpetually opposed to each other, 
consists in this, that every man, while he respects the 
pei-sons of others, and allows them quietly to enjoy the 
produce of their industry, be certain himself likewise to 
enjoy the produce of his own industry, and that his person 
be also secure. But to contribute by one’s suffrage to 
procure these advantages to the community, — to have a 
share in establishing that order, that general arrangement 
of things, by means of wdiicli an individual, lost as it were 
in the croud, is effectually protected, — to lay down the 
rules to be observed by those who, being invested with a 
considerable power, are charged with the defence of indi- 
viduals and provide that they should never transgress 
them, — these are functions, are acts of government, but 
not constituent parts of liberty. 

To express the whole in two words: to concur by one’s 
suffrage in enacting laws is to enjoy a share, whatever it 
may be, of power; to live in a state where the laws arc 
equal for all, and sure to be executed, whatever may be 

the means by which these advantages are attained, is to 
be free. 

Be it so ; we grant that to give one’s suffrage is not 
liberty itself, but only a means of procuring it, and a 
means too which may degenerate to mere form ; we grant 
also, that it is possible that other expedients might be 
found for that purpose, and that, for a man to decide that 
a st^e witli whose government and interior administration 
lie is unacquainted, is a state in which the people are 
slaves, are nothing, merely because the comitia of ancient 
Koine are no longer to be met witli in it, is a somewhat 
precipitate decision. But still we must continue to think 
that liberty would be much more complete, if the people 
at large were expressly called upon to give their opinion 
conceruing the particular provisions by which it is to, be 
secured, and that the ICnglish laws, for instance, if they 
A’leie made by the suffrages of all, would be wiser, more 
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erjiiitable, and above all, more likely to be executed. To 
this objection, which is certainly specious, I shall en- 
deavour to give ail answer. 

If, in the first formation of a civil society, the only care 
to be taken was that of establishing, once for all, the 
several duties which every individual owes to others, and 
to the state ; if those who are intrusted with the care of 
procuring the performance of these duties, had neither 
any ambition, nor any other private passions, which such 
emplovment might put in motion, and furnish the means 
of gratifying ; in a wortf, if looking upon their function as 
a mere task of duty, they never were tempted to deviate 
from the intentions of those who had appointed them, I 
confess that, in such a case, there might be no incon- 
venience ill allowing every individual to have a share in 
the goveriiinent of the community of which he is a iiiciii- 
ber5 or rather, I ought to say, in such a society, and 
among such beings, there would be no occasion for any 
government. 

But experience teaches us that many more precautions, 
indeed, are necessary to oblige men to be just towards 
eacli other : nay, the very first expedients that may be 
expected to conduce to such an end, supply the most 
fruitful source of the evils which are proposed to be pre- 
vented. Those law’s which were intended to be equal for 
all, are soon warped to the private convenience ot those 
who have been the administrators of them : — instituted at 
first for the protection of all, they soon are made only to 
defend the usurpations of a few ; and as the people con- 
tinue to respect them, w hile those to whose guardianship 
they were intrusted make little account of them, they at 
length have no other effect than that of suppljing the 
want of real strength in those few who have contrived to 
place themselves at the head of the community, and of 
rendering regular and free from danger the tyranny of the 

smaller number over the greater. 

To remedy, therefore, evils which thus hav’e a tendency 
to result from the very nature of things j to oblige those 
who are in a manner masters of tlie law, to conform them- 
selves to it j to render ineffectual the silent, powerful, and 
ever active conspiracy of those who govern ; requires a 
degree of knowledge and a spirit of perseverance, which 
are not to be expected from the multitude. ’ 
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Tlie greater part of those who compose this multitude, 
taken up with the care of providing for their subsistence, 
have neither sufficient leisure, nor even, in consequence of 
their more imperfect education, tlie degree of information 
requisite for functions of this kind. Nature, besides, who 
is sparing of her gifts, has bestowed upon only a few men 
an understanding capable of the complicated researches of 
legislation ; and, ns a sick man trusts to his physician, a 
client to his lawyer, so the greater number of the citizens 
must trust to those who have more abilities than them- 
selves for tlie execution of things which, at the same time 
that they so materially concern them, require so many 
qualifications to perform tliem w ith any degree of suf- 
ficiency. 

To these considerations, of themselves so material, 
another must be added, which is, if possible, of still 
greater weight. This is, that the multitude, in conse- 
quence of tlieir very being a multitude, are incapable of 
coming to any mature resolution. 

Those who compose a popular assembly, are not ac- 
tuated, in the course of their deliberations, by any clear 
and precise view of any present or personal interest. As 
they see themselves lost, as it were, in the croud of those 
who are called upon to exercise the same function with 
themselves, — as they know that their individual votes will 
make no change in the public resolution, and that, to 
whatever side they may incline, tlie general result wdll 
nevertheless be the same, they do not undertake to inquire 
how far tlie things proposed to them agree with the 
whole of the laws already in being, or with the present 
circumstances of the state, because men will not enter 


upon a laborious task, w hen they know that it will not 
answer any purpose. 

It is, however, w ith dispositions of this kind, and each 
relying on all, that the assembly of the people meets. But 
as very few among them have previously considered the 
subjects on which they are called to determine, very few 
J^rry along with them any opinion or inclination, or at 
least any inclination of their own, and to which tliey are 
resolved to adhere. As however it is necessary at last to 
youie to soiiic resolution, the major partof tliem are deter- 
mined by reasons which they would blush to pay any 
regard to, on mucli less serious occasions. An unusual 
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sio’ht, a change of the ordinary place of the assembly, a 
sifdden disturbance, a rumour, are, amidst the general want 
of a spirit of decision, the sufficiens ratio of the determina- 
tion of the greatest part and from this assemblage of sepa- 
rate w ills thus formed hastily and without reflection, a 
general will results, which is also void of reflection. 

® If, amidst these disadvantages, the assembly were left 
to themselves, and nobody had an interest to lead them 
into error, the evil, though very great, would not however 
be extreme, because such an assembly never being callm 
but to determine upon an affirmative or negative, that i^ 
never having but two cases to choose between, there would 
be an equal chance for their choosing either ; and it might 
be lioped that at every other turn they would take the 

right side. ^ 

But the combination of those who share either in Hie 

exercise of the public power, or iu its advantages, does not 
thus allow' Iheinselves to sit down in inaction. They 
wake while the people sleep. Entirely taken up with 
the thoughts of their power, they live but to increase it 
Deeply versed in the management of public business, 
they see at once all the possible consequences of ine^ures. 
And as they have the exclusive direction of the spring of 
o-overnment, they give rise, at their pleasure, to every inci- 
dent that may influence the minds of a multitude who are 
not on their guard, and w ho wait for some event or other 

that may finally determine them. 

It is they who convene the assembly* and dissolve it , 
it is they who ofler propositions and make speeches to it 
Ever active in turning to their advantap every ciraim- 

tractablencss of the people dunug public calamities, and 
its heedlessness iu times of prosperity. When things take 
a different turn from what they expected, they dismiss the 
assembly. By presenting to it many propositions at once, 
and which arc to be voted upon the lump, they hide w hat 
is destined to promote their i.rivatc views, or give a colour 

c Evervane knows ofl.owiniicli importance it was in the Roman 

.. i.. < 1 ^ 

capilol. 
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to it by joining it with things which they know will take 
hold of the minds of the poople.** By presenting, in their 
speeches, arguments and facts which men have no time to 
examine, they lead the people into gross, and yet decisive 
errors; and the common-placc-s of rhetoric, supported by 
their personal influence, ever enable them to draw to their 
side the majority of votes. 

On the other hand, the few (for there are after all some) 
who having meditated on the proposed question, see the 
consequences of the decisive step which is just going to 
be taken, being lost in the crowd, cannot make their 
feeble voices to be heard in the midst of the universal noise 
and confusion. They have it no more in their power to 
stop the general motion, than a man in the midst of an 
army on a march, has it in his povv'er to avoid marching. 
In the mean time, the people are giving their suffrages ; a 
majority appears in favour of the proposal ; it is Anally 
proclaimed as the general will of all ; and it is at bottom 
nothing more than the effect of the artifices of few design- 
ing men, w'ho are exulting among themselves.* 

It was thus the senate, at Rome, assumed to itself the power of 
myiug taxes. They promised, in the time of the war against the 
Veienies, to gi ve pay to such citizens as would inlisl ; and to that 

®slahlished a tribute. The people, solely taken up with 
the idea of not going to wnrat tbeirown expence, were trans- 
ported with so much joy, that they crowded at the door of the 
senate, and layinp* bold of the hands of the senators, called them 
leir lathei^ — Ninil ungitam acceptum d plebe tanto gaudio tradu 
tar . conettrsunt itaquecuriarnesse^ prekensatasque exeunt ium manuSy 
tere appellatos, §c. See fit. Liv. book i v. 

■ all these things by numberless instances from 

if I maybe allowed, in thiscase, to di-aw 
f 4 ray own country, ^ celehrare domestica Jacta.^ I 
in tl ® facts which will be no less to the purpose. In Geneva, 
111 *. ^ law was enacted, that a general assembly of 

tliP be held every five years, to treat of the affairs of 

jinrtn \ magistrates, vvlio dreaded those assemblies, 

and # 1 * froin the citizens themselves the repeal of the law ; 

nsco resolution of the people, in the first ofthese periodical 

(*“ d^e year 171 -) was to abolish them for ever. Tlie 

"^*dch the inagistmtes prepared tlieir pro- 
whini o ^ on that subject, and the sudden inaoiier iii 
nmdpl *®/^lter, when assembled, were acquainted with it, and 
nerf* n tlieir votes upon it, have indeed accounted but im- 
stpi*. for this strange determination of the people ; and the con- 
la ion which seized the whole assembly vvnen the result of the 
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In a word, those who are acquainted with republican 
governments, and in general, who know the manner in 
which business is transacted in numerous assemblies, will 
not scruple to affirm, that the few who are united together, 
who take an active part in public affaii's, and whose sta- 
tion makes them conspicuous, have such an advantage 
over the many who turn their ey<^s towards them, and 
are without union among themselves, that, even with a 
middling degree of skill, they can at all times direct, at 
their pleasure, the general resolutions; that, as a con se- 
(pience of the very nature of things, there is no proposal, 
however absurd, to which a numerous assembly of men 
may not, at one time or other, be brought to assent ; and 
tliaVthe laws would be wiser, and more likely to procure 
the advantage of all, if they were to be made by drawing 
lots, or casting dice, than by the suffrages of a multitude. 


suflVn*>‘es was proclaimed, has confirmed many in the opinion, that 
some^^jnfair means had been used. The whole transaction liM 
been kept secret to tins day ; but the common opinion on this 
subject, which has been adopted by M. Rousseau in his Lettresde 
la Montagney is this: the magistrates, it is said, had privately 
instructed the secretaries in whose ecus the citizens were to wkis~ 
per their suffrages: when a citizen said approhatioTiy he was 
understood to approve the proposal of the magistrates ; when he 
said reJectioTiy he was understood to reject the periodical as- 

3icnil)li 0S* 

In the year 1738, the citizens at once enacted into laws a small 
code of forty-four articles, by one single line of which they bound 
tiiemsclvcs for ever to elect the four syndics (tlie chiefs of the 
council of twenty-five) out the members of the same council ; 
whereas they were before free in their choice. ^ Tiicy at that time 
suffered also the word approved to he slipped inlo the law men- 
tioned in the note p. TOO, which was transcribed from a former 
code; the consequence of which was to render the magistrates 

absolute masters ol the legislature. _ . j r n ,i • 

Tlie citizens had thus been .successively stripped of all their 

political rights, and had little more left to them than the pleasMire 
of being cSled a jorereign assembly y when they met (which idea, 
it must be confessed, preserved among them a spirit of resistance 
which it would have been dangerous for the inagistrates to pro- 
voke loo fur) and the power of at least revising 

made their lust stand; anS a singular 

stances having happened at the same time, o raise ^ p ^ 
among them, during three years, an uncommon spirit ot union 
and perseverance,they have in the issue succeeded in a^great me^ 
sure to repair the injuries which they had been made to do to 
tlieinsclves, for these fast two hundred yeais and more. 
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CHAP. VI. 


ADVANTAGES THAT ACCRUE TO THE PEOPLE FRO>f 

APPOINTING REPRESENTATIVES. 


Ho>v then shall the people remedy the disadvantages 
that necessarily attend their situation ? How shall they 
resist the phalanx of those who liave engrossed to them- 
selves all the honours, dignities, and power, in the state ? 

It will be by employing for their defence the same 
means by which their adversaries carry on their attacks: 
it will be by using the same weapons as they do, the same 
order the same kind of discipline. 

They are a small number, and consequently easily 
united; a small number must therefore be opposed to 
tliem, that a like union may also be obtained. It is because 
they are a small number, that they can deliberate on every 
occurrence, and never come to any resolutions but such 
as are maturely weighed : it is because they are few,* that 
they can have forms which continually serve them for 
general standards to resort to, approved maxims to which 
they invariably adhere, and plans which they never lose 
sight of. Here therefore, I repeat it, oppose to them a 
small number, and you will obtain the like advantages. 

Besides, those who govern, as a farther consequence of 
their being few, have a more considerable share, conse- 
quently feel a deeper concern in the success, whatever it 
may be, of their enterpnzes. As they usually profess a 
contempt for their adversaries, and are at all times acting 
ail of^nsive part against them, they impose on themselves 

® conquering. They, in short, who are 

all alive from the most powerful incentives, and aim at 
gaming new advantages, have to do with a multitude, 
who, wanting only to preserve what they already pos- 
sess, are unavoidably liable to long intervals of inactivity 
and supineness. But the people, by appointing representa- 
tives, immediately gain to their cause that advantageous 
ac i\i y w ^jeh they before stood in need of, to put them 
on a par vm i their adversaries ; and tliose passions be- 
come excited m their defenders, by wdiich they them- 
selves cannot possibly^ be actuated. 
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Exclusiv^ely charged with the care of public liberty, the 
represeotalives of the people will be animated by a sense 
of the greatness of the concerns with which they are 
intrusted. Distinguished from the bulk of the nation, 
and forming among themselves a separate assembly, they 
will assert the rights of which they have been made the 
guardians, and w'ith all that warmth which the esprit de 
corps is used to inspire.^ Placed on an elevated theatre, 
they will endeavour to render themselves still more con- 
spicuous ; and the art and ambitious activity of those who 
govern, will now be encountered by the vivacity and per- 
sev^eraiice of opponents actuated by the love of glory. 

Lastly, as the representatives of the people will na- 
turally be selected from among those citizens who are 
most favoured by fortune, and will have consequently 
much to preserve, they will, even in the midst of quiet 
times, keep a watchful eye on the motions of power. As 
the advantages they possess will naturally create a kina 
of rivalship between them and those who govern, the 
jealousy w’hich they will conceive against tlie latter, wi I 
give them an exquisite degree of sensibility on every 
increase of their authority. Like those delicate instru- 
ments w’hich discover the operations of nature, while they 
are yet imperceptible to our senses, they will warn the 
people of those things which of themselves they new see 
but when it is too late ; and their greater proportional 
share, whether of real riches, or of tliose w^hich he in the 
opinions of men, will make them, if I may so exprc^ 
myself, the barometers that will discover, in its first be- 
ginning, every tendency to a change in the constitution. 

» If it had not been for an Incentive of 
commonS-would not have vindicated tlieir 

so much vigilance as they have done, against all euterprizes, one 

uerhaps involuntary, of the lords. ^ . ♦i.nf rpnrp- 

b Ah the above reasoning with the 

sentatives of the people should be uni e m ^ nhtnins in the 

^n^Wsli constitution, and may be culled the master-piece of it. 
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CHAP. VII. 

THE SUBJECT CONTINUED. ^THE ADVANTAGES THAT 

ACCRUE TO THE PEOPLE FROM THEIR APPOINTING 
REPRESENTATIVES, ARE VERY INCONSIDERABLE, UN- 
LESS THEY ALSO ENTIRELY TRUST THEIR LEGISLA- 
TIVE AUTHORITY TO THEM. 


The observations made in the preceding chapter arc 
so obvious, that the people themselves, in popular govern- 
ments, liave always been sensible of the truth of them, 
and never thought it possible to remedy, by themselves 
.alone, tJie disadvantages necessarily attending their situa- 
tion. Whenever the oppressions of their rulers have forced 
them to resort to some uncommon exertion of their legal 
powere, they have immediately put themselves under the 
direction of those few men who had been instrumental in 
informing and encouraging them ; and when the nature 
ot the circumstances has required any degree of firmness 
and perseverance in tlieir conduct, they never have been 
able to attain the ends they proposed to themselves, but bv 

means of the most implicit deference to tliose leaders 
\>hom they Jiad thus appointed. 

leaders, thus hastily chosen, are easily inti- 
continual display which is made before 
fV as that unlimited confidence 

nm iPffPj •“ them, only takes place 
be keot nn nti' ^ the utmost danger, and catinot 

tion of ri^, than by an extraordinary conjunc- 

^horHnterv-.^^"f“"‘^ t° ‘‘va'f the mselves of the 

had niven the ** ^“penority which the chance of events 

which tlipv Liip'* '■endering durable those advantages 

mid for 2ft r'' "t thenisel yes, be but transitory, 

office it shnii If? persons appointed, whose peculiar 

tution sliniiiH *f. ^ P*’otect them, and whom the coiisti- 

the 21 „f it is thus that 

the^nipnfR obtained their ephori, and 

“c people of Rome their tribunes. 
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We grant this, will it be said j but the Roman people 
never allowed their tribunes to conclude any thing defini- 
tively 5 they, on the contrary, reserved to themselves the 
right of ratifying’^ any resolutions the latter should take. 
This, 1 answer, was the very circumstance that rendered 
tlie institution of tribunes totally ineffectual in the event. 
The people thus wanting to interfere with their own opi- 
nions, ill the resolutions of those on whom they had, in 
their wisdom, determined entirely to rely, and endea- 
vouring to settle with an hundred tliousand votes, things 
which would have been settled equally w^ell by the votes 
of their advisers, defeated iu the issue every beneficial end 
of their former provisions ; and while they meant to pre- 
serve an appearance of their sovereignty (a chimerical ap- 
pearance, since it was under the direction of others that 
tliey intended to vote) they fell back into all those incon- 
veniences which we have before iiieiitioned. 

0 - 

The senators, the consuls, tlie dictators, and the other 
great men in the republic, whom the people were prudent 
enough to fear, and simple enough to believe, continued 
still to mix with them, and play off their political artifices. 
Tliey continued to make speeclies to them,® and still 
availed themselves of their privilege of changing at their 
pleasure the place and form of the public lueetiugs. When 
they did not find it possible by such means to direct the 
resolutions of the assemblies, they pretended that the omens 
were not favourable, and under this pretext, or others of 
the same kind, they dissolved them.® And the tribunes. 


” See Rousseau's Social Contract. 

Valerius Maximus relates, that the tribunes of the people 
having offered to propose some regulations in regard to the price 
of com, in a time of great scarcity, Scipio Nasica over-ruled the 
assembly merely by saying, Silence, Romans; 1 know better 
than you what is expedient for the republic. Which words were 
no sooner heard by the people, than they shewed by a silence full 
of veneration, that they were moreafleoted by bis authority, than 
by the necessity of providing for their own subsistence. —lacetCf 
guofsOj quirites. Plus enim e"o quam vos quid reijpuhUc^ expediat 
intelligo. Qwd voce auditdj oinnes pleno vencrationis silentiOy ma~ 
ioreffi ejus autoritatis quam alintcntoruin suorum curatn egcrunt. 

c Qiiid enim jnajus est, si de jure augurum quierimu^y says 
Tnlly, who himself was an augur, and a scnatoi into the bargain, 
' qudm posse a summis imperiis et summis potestatibus coniitatus et 
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when they had succeeded so far as to effect an union 
aniouR tliemselves, thus were obliged to submit to the 
mortiBcatioii of seeing those projwts which they had 

dangers, irrecoverably defeated by the most des- 

^"■When '^t^oth'er times, they saw that a confederacy was 
ran viiiT on with uucominoii waraith against them, and 
despaired of succeeding by employing expedients of the 
above kind, or were afraid of diminishing tlieireflS- 
mev bv a too frequent use of them, they betook them- 
selves to other stratagems. They then conferred on the 
consuls, by the means of a short forni of words for tlie 
occasioUi*^ ail absolute power over the lives of the citizens, 
or even appointed a dictator. The people, at tlie sight of 
tJie state masquerade which was displayed before tliem, 
were sure to sink into a state of cousteniatioii j and the 
tribunes, however clearly tliey might see through the 
artifice, also trembled in tlieir turn, wdieii they tlius 
beheld themselves left without defenders.® 

At other times, they brought false accusations against 
tlie tribunes before the assembly itself ; or, by privately 
slandering tliem with the people, they totally deprived 
them of their confidence. It was through artifices of this 
kind, that the people were brought to behold, without 
concern, the murder of Tiberius Gracchus, the only Roman 
that w as really virtuous, the only one who truly loved tlie 
people. It was also in the same manner that Caius, who 
was not deterred by his brother’s fate, from pursuing tlie 
same plan of conduct, w as in tlie end so entirely forsaken 
by the people, tliat nobody could be found among thein 
who w'ould even lend him a horse to fly from the fury of 
the nobles; aud he w^as at last compelled to lay violent 


concilia^ vel instUuta dhuttere, vel habita rescindere ! Quid gra^ 
viuSj quam rem susceptam dirimi^ si unus augur alium fid esty 
alium diem ) dixerit ! — See De Legib^ lib. ii. § 12, 

** Videat consul ne quid detrimenti respublica capiat, 

® “The tribunes of the people,” says Livy, who was a great 
admirer of the aristocrulicul power, “ and the people themselves, 
durst neither lift up their eyes, nor even mutter, in the presence 
of the dictator.” Nec adversus dictatoriam viniy aut tribuni plebisy 
cult ipsa plebsy attollere oculos, aut hiscere, audebant , — See Tit, 
Uv. lib. vi. & i6. 


bands upon himself, while he invoked the wrath of the 
gods on his inconstant fellow-citizens. 

At other times, they raised divisions among the people 
Formidable combinations iiianifested themselves, on a sud- 
den, on the eve of important transactions; and all mode- 
rate men avoided attending assemblies, w here they saw 
that all w'as to be tumult and confusion. 

Ill fine, that uotliuig miglit be wanting to the insolence 
w'ith which they treated the assemblies of the people, they 
sometimes falsified the declarations of the number of the 
votes ; they even once w eiit so far as to carry off the urns 
into which the citizens were to throw their suffrages.^ 


CHAP. VliL 

THE SUBJECT CONCLUDED. EFFECTS THAT HAVE RE- 

SULTED, IN THE ENGLISH GOVERNMENT, FROM THE 
people’s power BEING COMPLETELY DELEGATED 
TO THEIR REPRESENTATIVES. 


But when the people have entirely trusted then- 
power to a moderate number of persons, affaire immedi- 
ately take a widely different turn. Tliose who govern 
are from that moment obliged to leave off all those strata- 
gems which had hitherto ensured their success. Instead 
of those assemblies w'hich they afi’ected to despise, and 
w ere perpetually comparing to storms, or to the current 
of the Euripus,^ and in regard to which they accordingly 


^ The reader, with respect to all the above observations, may 
see Pliitarcirs Xiuej, particularly the lives of the two Gracchi, 
i must add, that I have avoided drawing any instance from those 
assemblies lu which one half of the people were made to arm them- 
selves airainst the other. 1 have here tmly alluded to those times 
which imiiiediatelv either preceded or followed the Uiird punic 
war, that is, to those which arc coiniiionly called the best period 

of the republic. . . j • 

Tully makes no end of his similes on this subject. vcko« enim 

fretum. quern EuripuiUy tot motusy tantas et idm varias habere pu~ 

^at'is ag-itationes Jluctuumy quantas perlurbationes et quantos testus 

habet ratio comitiorum ! — Sec Orat. jpro Muricnd. ConctOy says 

be in another place, qii^ ex iniperitissinus constat y ^c. Ue Ann~ 

citidy ^ 25 . _ 

’ ^ O 
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thou^rht themselves at liberty to pass over the rules of jus- 
tice, they now find that tliey have to deal with men who 
are their equals in point of education and knowledge, and 
their inferiors oulv in point of rank and fojni. TIjey, in 
consequence, soon find it necessary to adopt quite different 
nietiiods • and, above all, become very careful not to talk 
to them any more about tlie sacred chickens, the w hite 
or black davs, and tiie Sibylline books. As tliey see their 
new' adversaries expect to have a proper regard paid to 
them, that single circumstance inspires them wdtli it : — 
as they see them act in a regular manner, observe con- 
stant rules, in a word, proceed with form, they come to 
look upon them with respect, from tlie very same reason 
which makes tliem themselves to be referenced by the 

people. , 1 , 

The representatives of the people, on the other hand, 

do not fail soon to procure for themselves every^ advantage 
tliat may enable them effectually to use the powers with 
which they have been intrusted, and to adopt every rule 
of proceeding that may make their resolutions to be truly 
the result of reflection and deliberation. Thus it w as that 
the representatives of the English nation, soon after their 
first establishment, became formed into a separate assem- 
bly ; they afterwards obtained the liberty of appointing a 
president: soon after, they insisted upon their being con- 
sulted on the last form of the acts to w hich they had 
uiven rise: lastly, they insisted on thenceforth framiu 
them tliemselves. 

In order to prevent any possibility of suiprise in the 
course of tlieir proceedings, it is a settled rule with them, 
that every proposition, or bill, must be read three times, 
at different prefixed days, before it can receive a final 
sanction : and before each reading of the bill, as well as 
at its first introductioji, an express resolution must be 
taken to continue it under considei*ation. ’ If the bill be 
rejected, in any one of those several operations, it must 
be dropped, and cannot be proposed again during the 


or 

D 


same sessiou. 


^ It is moreover a settled rule iii llie house of coiuiiions, that do 
inemher is to speak more than once in the same day. W hen the 
number and nature of the clauses of a bill require that it should 
be discussed iu a freer manner, a committee is appointed for that 
purpose, >vho are to make their report afterwards to the house. 
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The commons have been, above all, jealous of the free- 
dom of speech iu their assembly. They have expressly 
stipulated, as we have above mentioned, that none of 
their words or speeches should be questioned in any 
place out of tlieir house. In fine, in order to keep then 
deliberations free from every kind of influence, tliey have 
not allowed their president to give his vote, or even his 
opinion : they moreover have settled it as a rule, not only 
that the king could not send to Uiem any express propo- 
sals about laws, or other subjects, but even that Ins name 
should never be mentioned in the deliberations.^^ 

But the circumstance wdiicli, of all others, constitutes 
the superior excellence of a government in which the 
people act only through their representatives, that is, by 
means of an assembly formed of a moderate number of 
persons, and iu which every member lias it in his power 
to propose new subjects, and to argue and canvass the 
questions that arise, is that such a constitution is tlie only 
one that is capable of the immense advantage, and «t 
which 1 do not know if I have been able to convey an 
adequate idea lo my readers when 1 nienhoned it belore, 

1 mean that of putting into the hands of the people the 

nioviiisr springs of the legislative authority. _ 

In a constitution where the jieople at large exercise the 

function of enacting the laws, as it is only to those per- 
sons towards whom the citizens are accustomed to turn 
their eyes, that is, to the very men who govern, that the 
assembW have either time or inclination to listen, they 
acquire, at length, as has constantly been t'.'C in all 

republics, the exclusive right of proposing, if they please, 

when tlicv please, in what manner they p ^ 

rotative this, of such extent, that it would suflice to put 
au^assembly formed of men of tlie greatest parts, at the 

Wl.pn the siibicct is of importance, this committee is formed of 

“°“Kl,"vie?sOn”Iv;re to mention in his speech, what the king 
.« wishes^slmild be, would be glad.to see,’.’ tee. be be 'mn.e- 

diately called to order, for attempting to influence the debate, 
u See Chap, IV. of this book. • 
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mercy of a few dances, and rendei*s completely illusory 
the boasted power of the people. Nay more, as this pre- 
rogative is thus placed in tlie very hands of the adversa- 
ries of the people, it forces the people to remain exposed 
to their attacks, in a condition perpetually passive, aud 
takes from them the only legal means by which they might 
effectually oppose their usurpations. 

To express the whole in a few words. A representa- 
tive constitution places the remedy in the hands of those 
who feel the disorder; but a popular constitution places 
the remedy in the hands of those who cause it; aud it is 
necessarily productive, in tlie event, of the misfortune, of 
the political calaimty, of trusting the care and the means 
of repressing the invasions of power, to tlie men who have 
tlie enjoyment of power. 


CHAP. IX. 

A FARTHER DISADVANTAGE OF REPUBLICAN GOVERX- 
31 ENTS.*— THE PEOPLE ARE NECESSARILY BETRAYED 
BY THOSE IN WHO 31 THEY TRUST. 


l 



However, those general assemblies of a people wdu 

were made to determine upon things which they neithei 

understood nor examined, that general confusion in w hicli 

the ambitious could at all times hide their artifices, and 

carry on their schemes with safety, were not the only- 

evils attending the ancient commonwealths. There was 

a more secret defect, aud a defect that struck iinmediatelv 

at the very vitals of it, inherent in that kind of ^roverii- 
ment. ^ 

It was impossible for the people ^ver to have faithful 
defenders. Neither those whom they had expressly 
chosen, nor those whom some personal advantages enabled 
to govern the assemblies, .(for the only use, 1 must repeat 
it, which the people ever make of their power, is to Uve 

betaken from them) could possibly 
be united to them by any common feeling of the same 
concerns. As tlieir influence put them, in a great mea- 
sure, upon a level with those who were invested with the 


» 
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executive authority, they cared little to restrain oppres- 
sions out of the reach of which tliey saw tliemselves 
placed. Nay, they feared they should thereby lessen a 
power which tliey knew was one day to be their own ; if 
they had not even already an actual share in it.*^ 

Thus, at Rome, the only end vvhich the tribunes ever 
pursued witli any degree of sincerity and perseverance, 
was to procure to the people, that is, to themselves, an ad- 
mission to all the different dignities in the republic. 
After having obtained that a law should be enacted for 
admitting the plebeians to tlie consulship, they procured 
for them the liberty of intermarrying with the patricians. 
They afterwards got them admitted to the dictatorship, 
to the office of military tribune, to the censorship : in a 
w ord, the only use they made of the pow er of tlie people, 
was to increase prerogatives which they called the prero- 
gatives of all, but which they and their friends alone were 
ev^cr likely to enjoy. 

But w e do not find that they ever employed the powder 
of the people in things really beneficial to the people. We 
do not find, that they ever set bounds to the terrible 
powder of its magistrates, that they ever repressed -that 
class of citizens who knew how to make, their crimes pass 
uiicensured; in a word, that they ever endeavoured, on 
the one hand to regulate, and on the oilier to strengthen, 
the judicial powder; precautions these, without which men 
might struggle to the end of time, and never attain true 
libert}'.** 

Aud indeed the judicial power, that sure criterion of 
the goodness of a government, was always, at Rome, a 
mere instrument of tyranny. The consuls were at all 
times invested with an absolute power over the lives of 
the citizens. The dictatoi*s possessed the same right : so 
did the praetors, the tribunes of the people, the judicial 

^ How could it be expected, tliat men who entertained views 
of being prtEtoi*s, would endeavour to restrain the power of the 
praetors; that men wlio aimed at being one day consuls. 3 voiild 
3vish to limit the ])ower of the consuls; that men whom their in- 
terest with the people made sure of getting into the senate, would 
seriously endeavour to coniine the antliority of the senate ? 

^ Without such precautions, laws must always he, as Mr. Pope 
expresses it - 

“ Still for the strong too 3veak, the weak too strong,” 
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commissioners named bv tJie senate, and so, of course, di(i 
the senate itseJf; and the fact of the three hundred and 
seventy deserters, whom*it commanded to be thrown down, 
at one time, as Livy relates, from the Tarpeian rock, suf- 
ficiently shews that it well knew how to exert its poww 
upon occasion. 

It even may be said, that, at Rome, the power of life and 
death, or rather the right of killing, was annexed to every 

kind of authority whatever, even to that which results 

%■ ^ 

from mere influence, or wealth ; and the only consequence 
of the murder of the Gracchi, which was accompanied by 
the slaughter of three hundred, and afterwards of four 
thousand unarmed citizens, M’hoiii the nobles knocked on 
the head, was to engage the senate to erect a temple to 
Concord. The lex Porcia de tergo civinm, which has 
been so much celebrated, was attended with no other 
effect but that of more completely securing against the 
danger of a retaliation, such consuls, prators, quaestors, 
&c. as, like Verres, caused the inferior citizens of Rome 
to be scourged with rods, and put to death upon crosses, 
through mere caprice and cruelty.*^ 

In fine, nothing can more completely shew to what de- 
gree the tribunes had forsaken tlie interests of the people, 
whom they Avere appointed to defend, than that they had 
allowed the senate to iiiA^’est itself with the power of taxa- 
tion . they even suffered it to assume to itself the power, 

not only of dispensing with the laws, but also of abroicat- 
ing them.** 


• ,^5"® Lacedaenion, we shall see, from several 

instances of the justice of the epliori, that matters were little 
better ordered there, id regard to the administration of public jus- 
tice. And in Athens Itself, which is the onW one of the ancient 
c^raonwcalths III which the people seem to have enjo\cd anv 

proceed neirlv iu the 

tl e rtf'll of this than the story of the barber in 

Sie^uhl ‘I -^ieh re- lid .leard fro'^ 

comnnnd Ilf. ‘or'ure, bv 

ktsiHtEHr .‘S 


OF ENGLAND. 


151 


In a woril, as a necessary consequence of the comniuui- ' 
cability of power, a circumstance essentially inherent in 
the republican form of government, it is impossible for it 
ever to be restrained within certain rules. Those who are 
in a condition to controul it, from that very*^ circumstance 
become its defenders. Though they’^ iway have risen, as 
we may suppose, from the humblest stations, and such as 
seemed totally to preclude them from all ambitious views, 
they have no sooner reached a certain degree of eminence, 
than they begin to aim at higher. Their endeavours had 
at first no other object, as they professed, and perhaps 
with sincerity, than to see the laws impartially executed: 
their only view now is to set themselves above them ; and 
seeing themselves raised to the level of a class of men Avho 
possess all the power, and enjoy all the advantages, in 
the state, they make haste to associate themselves with 
them.® 

Pei'sonal power and independence on tlie laws being, 
in such stales, the immediate consequence of the fiwour of 
the people, they are under an unavoidable necessity of 
being betrayed. Corrupting, as it were, every thing they 

of the acknowledged power enjoyed by the senate, cujus erat 
gravissimum judicium de jure legum. as we may see in several 
places in Tuily. Nay. the augurs iheuiselvrs, as Tidly informs 
us, enjoyed the same privilege. “ If laws have not been laid be- 
fore the people, in the legal form, they, the augurs, may set them i 
aside; as was done with respect to the lex Telia by the decree of ' 
the college, and to the leges Livi^y by the advice of Philip, who 
was consul and augur.” Legemy si non jure rogata esty tollere 
possunt ; ut Tetiarny decrelo coUegii ; ut LiviaSy consilio Philippi y 
consulis et auguris. — See De Legib. bb. ii. § 12. 

® Which always proves an easy thing. It is in commonwealths 
the particular care of that class of men avIio are at the head of the 
state, to keep a watchful eye over the people, in order to draw 
over to their own party any man who happens to acquire a con- 
siderable influence among them; and this they are, and indeed 
must he, the more attentive to do, in proportion ns the nature of 
the government is more democratical. 

The constitution of Rome had even made express provisions on 
that subject. Not only the censors could at ouee remove any 
citizen into what tribe they pleased, and even into the senate, (aud 
we may easily believe that they made a political use of this privi- 
lege,) but it Avas also a settled rule, that all persons who had been 
promoted to any public office by the pcopie, such as-thp consul- 
ship, the edilcship, or tribuneship, became ipso facto members of 
the senate. — See jVIiddletou’s Dissertation on the Bxtman Senate, 
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touch, they cannot show a preference to a man, but they 
thereby attack his virtue; they cannot raise him, without 
immediately losing* him, and weakening their own cause ; 
nay, they inspire him with views directly opposite to their 
own, and send him to join and increase the number of 
their enemies. 

Thus, at Rome, after the feeble barrier which excluded 
the people from offices of power and dignity had been 
thrown down, the great plebeians, whom the votes of the 
people began to raise to those offices, were immediately 
received into the senate, as has been just now observed. 
From that period, tlieir families began to form, in con- 
junction with the ancient patrician families, a new com- 
bination, or political association of persons; and, as this 
combination was formed of no particular class of citizens, 
but of all those in general who had influence enough to 
gain admittance into it, only a single overgrown head was 
now to be seen in the republic, which, consisting of all tliose 
who had either wealth or pow er of any kind, and dispos- 
ing at w ill of the laws and the power of the people,^ soon 
lost all regard to moderation and decency. 

Every constitution, therefore, whatever may’^ be its form, 
which does not provide for inconveniences of the kind 
abovx mentioned, is a constitution essentially impej’fect. 
It is in man himself that the source of the evils to be re- 
medied lies ; general precautions therefore can alone pre- 
lent tiieni. It it be a fatal error entirely^ to rely^ on the 
justice and equity of those w'ho gov'ern, it is an error no 
Jess fatal to imagine, that, while virtue and niodei-atioii are 
the constant companions of those who oppose tlie abuses 

of power, all ambition, all love of dominion, have retired 
to the other party. 

Tliough wise men sometimes may, led astray by the 

of political contentions, lose 

know that ,t IS not against the Appii, the Cornneanii, the 

finf against all those wliocaii influence the execu- 

011 ot the laws, that precautions ought to be taken j that 

RomcVlw!atc\ a misfoilune for ll,e people of 

an erem which could nott -liS’. "«•'= 
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it is not the consul, the pi’setor, the archon, the minister, 
the king, whom wc ought to dread, nor the tribune, or 
the representative of the people, on whom Ave ought im- 
plicitly to rely ; but that all those persons, without dis- 
tinction, ought to be the objects of our jealousy, who, by 
any methods, and under any names whatsoever, have ac- 
quired the means of turning against each individual the 
collective strength of all, and have so ordered things 
around themselves, that whoever attempts to resist them, 
is sure to And himself engaged atone against a thousand. 


CHAP. X. 

FUNDAMENTAL DIFFERENCE BETAVEEN THE ENGLISH 
COVERNAIENT AND THE GOVERNMENTS JUST DE- 
SCRIBED. — IN ENGLAND ALL EXECUTIVE AUTHORITY 
IS PLACED OUT OF THE HANDS OF THOSE IN WHOAI 
THE PEOPLE TRUST. — USEFULNESS OF THE POAVER OF 
THE CROAVN. 


In Avhat manner tlieii has the English constitution 
contrived to find a remedy for evils \vhich, from the very 
nature of men and things, seem to be irremediable? Hoav 
has it found means to oblige those persons to whom the 
people have given up tlieir pOAver, to make tlicm effectual 
and lasting returns of gratitude? those who enjoy an ex- 
clusive authority, to seek the advantage of all ? those Avho 
make the laAVs, to make only equitable ones? It has been 
by subjecting them themselves to those laAvs; and, for that 
purpose, by excluding tJiem from all share in the execu- 
tion of them. 

Thus, the parliament can establish a.s numerous a stand- 
ing army as it pleases ; but immediately another poAver 
comes forvA^ard, Avhich takes tlie absolute command of it, 
Avhich fills all the posts in it, and directs its motions at its 
pleasure. The parliament may lay ncAV taxes; but im- 
mediately another poAA^er seizes upon the produce of them, 
aud alone enjoys the advantages and glqry arising from 
the disposal of it. The parliauieiit may even, if you please, 
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repeal the laws on which tlie safety of the subject i? 
grounded j but it is not their own caprices and arbitrary 
humours, it is the caprice and passions of other men, 
which they w ill have gratified, when they shall have thus 
overthrow n tlie columns of public liberty. 

And the Liiiglish constitution has not ouly excluded 
from any share in the execution of the laws, those in 
whom the people trust for the enacting of them, but it has 
also taken from them what would have had the same per- 
nicious influence on their deliberations, the hope of ever 

invading tliat executive authority, and arroffatiner it to 
themselves. » & 

. been made in England one single, 

indivisible prerogative} it has been made for ever the 

unalienable attribute of one person, marked out and as- 
certained beforehand by solemn laws and Jong established 

custom; aiid all the active forces in the state have been 
Jett at his disposal. 

P'^ejogative still farther against 
invasions from individuals, it has been 

traft and that Can at- 

Ttie^jowlr of attention and reverence of the people. 

been added to it, and ambition itself 
lias tJius been interested in its defence. 

tlm nian to who® been given to 

which lie \h pikii’i but by means of 

powSu.. itt" •'"■■““•'"S “<l iiiiltpsodept 

even dismiss ^the his pleasure: he would 

them beg"u1o entert! '!]®'’‘ themselves, if ever he saw 
only say one word tn H' designs} and lie needs 

that may "L" ten h.^P®rh® P'^ty power in the state 
Jives these • but wiih authority. I’ormidabte preroga- 

to lay aside our aoDro^ff*'-^ which we shall be.inclined 
hand, on the eroa?^ hensions,^ if we reflect, on the one 

liave been counted! people by which they 

■ .een counterbalanced, and on the other, on the 
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happy consequences that result from their being thus 
united together, ^ 

From this unity, and, if I may so express myself, this 
total sequestration of the executive authority, this advan- 
tageous cousequeiice in the fii*st place follows, w hich has 
been mentioned in a preceding chapter, that the attention 
of the w'hole nation is directed to one and the same object. 
Tlie people, besides, enjoy this most essential advantage, 
w^hicli they would vainly endeavour to obtain under the 
government of many} they can give their confidence, 
w ithout giving power over themselves, and against them- 
selves} they can appoint trustees, and yet not give them- 
selves masters. 

Those men to whom the people have delegated the 
pow er of framing the laws, are thereby made sure to feel 
the whole pressure of them. They can increase the pre- 
rogatives of the executive authority, but they cannot 
invest themselves with it: they have it not in their power 
to command its motions, they only can unbind its hands. 

They are made to derive their importance, nay they are 
indebted for their existence, to the need in which that 
powder stands of their assistance } and they know that they 
w ould no sooner have abused tlie trust of the people, aud 
completed the treacherous work, than they would see 
themselves dissolved, spurned, like iustruments now spent, 
and become useless. 

This same disposition of things also prevents in Eng- 
land that essential defect, inherent in the government of 
many, which has been described in the preceding chapter. 

In tliat sort of government, the cause of the people, as 
has been observed, is continually deserted and betrayed. 
The arbitrary prerogatives of the governing powers are at 
all times either openly or secretly favoured, not only by 
those ill whose possession they are, not only by those who 
have good reason to liope that they sliall at some future 
time share in tlie exercise of them, but also by the wdiole 
crowd of those men who, in consequence of the natural 
disposition of mankind to over-rate their own advantages, 
fondly imagine, either that they shall one day enjoy some 
branch of this governing authority, or that they are even 
already, in some w'ay or other, associated to it. 

But as this authority has been made, in England, the 
indivisible, unalienable attribute of oue alone, all other 
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persons in the state are, ipso facto, interested to confine it 
fvithin its due bounds. Liberty is thus made the common 
cause of all : the laws that secure it are supported by men 
of every rank and order; and the habeas corpus act, for 
instance, is as zealously defended by the first nobleman in 
tlie kingdom, os by the meanest subject. 

Even the minister himself, in consequence of this in- 
alienability of the executive authority, isequally interested 
with his fellow-citizens to maintain the laws on which 
public liberty is founded. He knows, in the midst of his 
schemes for enjoying or retaining his authority, that a 
court-intrigue, or a caprice, may at every instant confound 
him with the multitude, and the rancour of a successor 
long kept out, send him to linger in tlie same gaol which 
his temporary passions might tempt him to prepare for 
others. 

In consequence of this disposition of things, great men, 
therefore, are made to join in a common cause with the 
people, for restraining the excesses of the governing power ; 
and, which is no less essential to the public w’elfare, they 
are also, from this same cause^ compelled to restrain the 
excess of their own private power or influence, and a ge- 
neral spirit of justice is thus diffused through all parts of 
the state. 

The wealthy commoner, tl»e representative of the 
people, the potent peer, always having before their eyes 
tJie view' of a formidable pow er, of a pow er, from the at- 
tempts of w hich they have only the shield of the laws to 
protect them, and which w'ould, in the issue, retaliate au 
hundred fold upon them their acts of violence, are com- 
pelled, both to w ish only for equitable law s, and to ob- 
serve them with scrupulous exactness. 

Let then tlie people dread (it is necessary to the preser- 
vation of their liberty), but let them never e'utirely cease to 

love, the throne, that sole and indivisible seat of ail the 
active powers in the state. 

Let them know' that it is that, which, by lendin<>- an 
inunense strength to tlie arm of justice, lias enabled Jiei* lo 
bring to account as w'ell the mo^t powerful, as the 
mealiest ofl'eiider; w hich has suppressed, and, if I may so 
express myself, w eeded out all those tyrannies, sometimes 
confederuted with, and sometimes adverse to, each other, 
which incessantly tend to grow up in the middle of civil 
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societies, and are the more terrible, in proportion as they 
feel themselves to be less firmly established. 

Let them know that it is that, which, by making all 
honours and places depend on the will of one man, has 
coufiued within private walls those projects, the pursuit 
of which, in former times, shook the foundations of whole 
states; has changed into intrigues the conflicts, the out- 
rages of ambition ; and that those contentions which, in 
the present times, afford them only matter of amusement, 

are the volcanos which set in flames the ancient common- 
wealths. ' ^ 

That' it is that,* which, leaving to the rich no other se- 
eurity for his palace, than that which the peasant has for 
his cottage, has united his cause to that of the latter, the 
cause of the powerful to that of the helpless; the^cause of 
the man of extensive influence and connections, to that of 
him who is without friends. - ^ ^ , 

It is the throne above all 5 it is this jealous power, which 
makes the people sure that its representatives never will 
be any thing more than its representatives; aud'itis the 
ever-subsisting Carthage w'hich vouches to it for the du- 
ration of their virtue. 
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THE POWERS WHICH THE PEOPLE THEMSELVES EXER- 
r CISE.— THE ELECTION OF MEMBERS OF PARLIAMENT. 


The English constitution having essentially con- 
nected the fate of the tneu to whom the people trust their 
•power, with that of the people themselves, really seems, 
by that caution alone, to have procured the latter a com- 
plete security. 

However, as the vicissitude of human affairs may% in 
process of time, realize events which at first had appeared 
most improbable, it might happen that the ministers of 
the executive power, notwithstanding the interest they 
themselves have in the preservation of public liberty, and 
in spite of the precautions expressly taken in order to pre- 
vent the effect of their influence, should at length employ 
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such efficacious means of corruption as might bring about 
a surrender of some of the laws upon which this public 
liberty is founded. And thougli we should suppose that 
such a danger w'oiild really be chimerical, it might at least 
happen, that, conniving at a vicious administration, and 
being over-liberal of the produce of the labours of the 
people, the representatives of the people might make them 
suffer many of the evils which attend worse forms of go- 
vernment. 

Lastly, as their duty does not consist only in preserving 
their constituents against the calamities of an arbitrary 
government, but moreover in procuring them the best ad- 
ministration possible, it might, happen that they w'ould 
manifest, in this respect, an indifference which would, in 
its consequences, amount to a real calamity. 

It was therefore necessary, that the constitution should 
furnish a remedy for all the above cases; now, it is in the 
riglitof electing members of parliament, that this remedy 
lies. • 

When the time is come at w'hich the commission which 
the people had given to their'delegates expires, they again 
assemble in their several towns or counties: on these occa- 
sions they have it in their power to elect agaiu those of 
their representatives whose former conduct they approve, 
and to reject those who have contributed to give rise to 
their complaints. A sample, remedy this, and which only 
requiring, in its application, a knowledge of matters of 
fact, is entirely within the reach of the abilities of the 
people: but a remed}^ at the same time, which is the 
most effectual that could be applied; for, as the evils com- 
plained of arise merely from the peculiar dispositions of a ’ 
certain number of individuals, to set aside those indi- 
viduals, IS to pluck up the evil by the roots. 

But 1 perceive, that, in order to make the reader sensible 

of the^ advantages that may accrue to the people of Eno-. 

land, from their right of election, there is another of them 

rights, ot w Inch it is absolutely necessary that I should 
first give an account 


CHAP. XIL 


THE SUBJECT CONTINUED. LIBERTY OF THE PRESS, 


As the evils that may be complained of in a state do 
not always arise merely from the defect of tlie laws, but 
also from the noii-execution of them, and this non-execu- 
tion of such a kind, that it is often impossible to subject it 
to any express punishment, or even to ascertain it by any 
previous definition, men, in several states, have been led to 
seek for an expedient that might sujiply the unavoidable 
deficiency of legislative provisions, and begin to operate, 
as it were, from the point at w hicli the latter begin to fail. 
I mean here to speak of the censorial power ; a power 
"which may produce excellent effects, but tlie exercise of 
which, contrary to that of tlie legislative power, must be 
left to the people themselves. 

• As the proposed end of legislation is not, according to 
what luts been above observed, to have the particular in- 
tentions of individuals, upon every case, known and com- 
plied with, but solely to have what is most conducive to 
the public good, on the occasions tliat arise, found out, and 
established, it is not an essential requisite in legislative 
operations, that every individual should be called upon to 
deliver his opinion; and since this expedient, which at 
first si gilt appears so natural, of seeking out by the advice 
of all that whicli concerns all, is found liable, wdien car- 
ried into practice, to the greatest inconveniences, we must 
not hesitate to lay it aside entirely. But as it is the opi- 
nion of individuals alone, which constitutes the check of a 
censorial power, this po'v\Tr cannot possibly produce its 
intended effect, any farther than this public opinion is 
•made kuow'n and declared : the sentiments of the people 
are the only thing in question here: therefore it is ueces- 
'sary, that the people should speak for themselves, and 
manifest those sentiments. Al particular court of censure 
therefore essentially frustrates’ its intended purpose; it is 
attended, besides, with very great inconveniences. 

* As the use of such a court is to determine upon those 
cases, only, which lie out of the reach of tlie laws, it cau- 
not be tied down to any precise regulations. As a farther 

P 2 


THE CONSTITUTION 


160 


consequence of the nature of its functions, it cannot even 
be subjected to any constitutional check; and it conti- 
nually presents to the eye the view of a power entirely 
arbitrary, and which, in its different exertions, may affect, 
in the most cruel manner, the peace and happiness of in- 
dividuals. It is attended, besides, with this very perni- 
cious consequence, tliat, by dictating to the people their 
judgments of men or measures, it takes from them that 
freedom of thinking, which is the noblest privilege, as 

well as the firmest support, of. liberty,*^, . 

We may therefore look upon it as a farther proof of the 
soundness of the principles on whidi the English consti- 
tution is founded, that.it has allotted to the people them-, 
selves the province of openly canvassing and arraigning 
theconduct of those who are invested with any branch of 
public authority ; and that it has thus delivered into .the 
hands of the people at large, the exercise of the censorial 
power. Every subject in England has not only a right to 
present petitions to the king, or the houses of parliament, 
but he has a right also to lay his complaints and observa- 
tions before the public, by means of an open press. A for- 
midable right tliis, to those who rule mankind; and 
w'hich, continually dispelling the cloud of majesty by 
w hich they are surrounded, brings them to a level with 

the rest of the people, and strikes .at the very beioE of their 
authority. - . ^ 

* And indeed this privilege is that which has-been ob- 

I*!® and M. Rousseau, and indeed all the 

on this subject, bestow vast encomiums 
on the censoc'ial tribunal that bad been instituted at Rome • tliev 

have not been aware that Ibis power of censure, lodged ’in the 
ban^ of peculiar magistrates, with other discretionary powers 

JwnHhi 'in I'l’ P'**®'' “ piece of state-craft, like those 

Thomas More bM also adopted similar opinions on the subject- 

and he is so (^^from flowing the people to canvass llie actiois of 
lljeir rulers that ,n b.s system efpolity, which he colIs^B'.4ccouh< 

Y region, luand roro$) he makes it death for 

indivufuals to talk about theconduct of goverament. 

1 feel o kiml of pleasure, I must confess, to observe, on this oo- 
casion, that though 1 have been called by some an advocate for 
power, I have earned my ideas of liberty farther than manv 
writers who have mejitioned that word with much enthusiasm. 
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taiiied by the English nation, with the greatest difficulty, 
and latest in point of time, at the expence of the executive 
power. Freedom was in every other respect already 
established, when the English were still, with regard to 
the public expression of their sentiments, under restraints 
that may be called despotic. History abounds witli in- 
stances of the severity of the court of star-chamber, against 
those w lio presumed to write on political subjects. It had 
fixed the number of printers and printing-presses, and ap- 
pointed a licenser, without whose approbation no book 
could be published. Besides, as this tribunal decided 
niattei*s by itsow^n single authority, without the interv en- 
tion of a jury, it was alw ays ready to find those persons 
guilty, wdiom the court was pleased to look upon as such; 
nor was it indeed w ithout ground that chief justice Coke, 
whose notions of liberty w^ere somew hat tainted witJi the 
prejudices of the times in w hich he lived, concluded the 
eulogiuins he has bestowed on this court, with saying, 
that “ the right institution and orders thereof being ob- 
seiwed, it dotli keep all England in quiet.” 

After the court of star-chamber had been abolished, the 
long parliament, wdiose conduct and assumed power w ere 
very little better qualified to bear a scrutiny, revived the 
regulations against the freedom of the press. Charles the 
second, and after him James the second, procured farther 
rencw'als of them. These latter acts having expired in 
tlie year 1692, were, at this aera, although posterior to the 
revolution, continued for tw o years longer ; so that it was 
not till the year 1694, that, in consequence of the par- 
liament’s refusal to continue the prohibitions any longer, 
the freedom of the press, a privilege wdiich tlie executive 
power could not, it seemed, prevail upon itself to yield 
up to the people, was finally established. 

In wdiat then does this liberty of the press precisely 
consist ? Is it a liberty left to every one to publish any 
thing that conies into his head? tocahininiate, to blacken, 
.w homsoever he pleases ? No ; tlie same law's that pro- 
tect the person and the property of the individual, do also 
protect his reputation ; aiul they decree against libels, 
w hen really so, punishments of much the same kind as 
are established in other countries. But,- on tlie. other 
hand, they do not allow', as in other states, tliat a man 
should be deemed guilty of a crime for merely publishing 
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something in printj and they appoint a punishment only 
against ^him who has printed .things that are in their 
nature criminal, and who is declared guilty of so dpingt 
by twelve of his equals, appointed to determine upon his 
case, with the*precautious we have before described,. 

The liberty of*the press, as established in England, 
consists therefore, to define it more precisely, in this, that 
neither the courts of justice, nor any other judges what- 
ever, are authorised to take any notice of writings in- 
tended for tJie press, but are confined to those which 
are actually printed, and must, in these cases, proceed by 
the trial by jury. 

It is even tliis latter circumstance which more par- 
ticularly constitutes the freedom of the press. If the 
magistrates, though confined in their proceedings to cases 
of criminal publications, were to be the sole judges of 
the criminal nature of the ‘things • published, it might 
easily happen that, with regard to a point which, fike 
this, so highly excites the jealousy of the* governing’ 
powers, tliey would exert themselves with so much spirit 
and perseverance, that they might, at length, succeed in 
completely striking off all the heads of the hydra. 

.•But hether the authority of the judges be exerted at 
the motion of a private individual, or whether it be at 
the instance of the government itself, their sole office is to 
declare the punishment established by the law it is to 
the jury alone tliat it belongs to determine on the matter 
of law, as well as on tJie matter of fact; tliat is, to deter- 
miiie, not only whether the writing which is the subject 
of the charge has really been composed by the man 
charged with having done it, and whether it be really 
meautof the person named in the indictment, but also. 
W’hether its contents are criminal. 

And though «ie law in England does not allow a man 
prosecuted for having published a libel, to offer to supp^t 
by evidence the truth of tlie facts contained in it (a nfode 
ot proceeding which would be attended with very mis- 
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false, malicious, &c. and the jury, at the same time, are 
sole masters of their verdict, that is, may ground it upon 
what considerations they please, it is very probable that 
they w^ould acquit the accused party, if the facts asserted 
in the writing before them, were matter of undoubted 
truth, and of a general evil tendency. They, at least, w'ould 
certainly have it in their power. 

And this would still more likely be the case if the conduct 
of the government itself was arraigned ; because, besides 
tliis conviction which we suppose in the jury, of the cer- 
tainty of the facts, tliey w^ould also be influenced by their 

sense of a principle generally admitted in England, and 

which, in a late celebrated cause, has been strongly in- 
sisted upon, viz. That,. “ though to speak ill of indivi- 
duals was deserving of reprehension, yet the public acts 
of government ought to lie open to public examination, 
and that it was a service done to the state, to canvass 
them freely.”*^ 

And indeed this extreme security with wffiich every 
man in England is enabled to communicate bis sentiments 
to the public, and the general concern which matters 

latrve to the i^overnmeiit are always sure to create, has 
wonderfully multiplied all kinds of public papers. Be- 
sides those which, being publislied at the end of every 
year, month, or week, present to tlie reader a recapitulation 
of every thing interesting that may have been done or 
said during their respective periods, there are several 
others, which making tlieir appearance every day, or 
every other day, communicate to the public the several 
measures taken by the government, as well as tlie dif- 
ferent causes of any importance, whether civil or criminal, 
that occur in the courts of justice, and sketches from the 
speeches either of the advocates or the judges, concerned 
in the management and decision of them. During the 
time the parliament continues sitting, the votes or resolu- 
tions of the ho.use of commons, are daily published by 
autliority; and the most interesting speeches in botJi 
houses, are taken down in short-hand, and communicate 
to tlie public, in print. 

See Serjeant Glynn’s speech for Wood fall in the prosecution 
against thelatter, by the attorney-general, for publishing Junius’s 
letter to the king. 
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Lastly, the private anecdotes in the metropolis, and the 
country, concur also towards filling the collection ; 
as the several public papei-s circulate, or are transcribed 
into others, in the different country towns, and even find 
their way into the villages, where every man, down to 
the labourer, peruses them with a sort of eagerness, every 
individual thus becomes acquainted with the state of the 
nation, from one end to the otlier; and by these means 
the general intercourse is such, that the three kingdoms 

seem as if they were one single town. 

And it is this public notoriety of all things, that con- 
stitutes the supplemental power, or check, wdiich, vve 
have above said, is so useful to remedy the unavoidable 
insufficiency of the laws, and keep within their respective 
bounds all those persons who enjoy any share of public 


authority. , . . 

As they are thereby made sensible that all their actions 

are exposed to public view^, they dare not venture upon 
those acts of partialitj', those secret connivances at the 
iniquities of particular persons, or those vexatious prac- 
tices, which the man in office is but too apt to be guilty 
of, wiien, exercising his office at a distance from the 
public eye, and as it w^ere in a corner, he is satisfied that 
provided lie be cautious, he may dispense with being 
just. Whatever may be the kind of abuse in which 
persons in power may, in such a state of things, be 
tempted to indulge themselves, they are convinced that 
their irregularities will be immediately divulged. The 
jurMuan, for example, know's that his verdict, the judge, 
that his direction to the jury, will presently belaid before, 
the public: and there is no man in office, but w'ho thus 
finds himself compelled, in almost every instance, to 
choose beUveen his duty, and the surrender of all his 
former reputation. 

It will, I am aw^are, be thought that I speak in too high 
terms, of the effects produced by the public newspapers. 
1 indeed confess that all the pieces contained in them are 
not patterns of good reasoning, or of tlie truest attic wit ; 
but, oil the other hand, it never happens that a subject ia 
which the laws, or in general the public welfare, arc 
really coucerued, fails to call forth some able wTiter, who, 
under one form or other, communicates to the public his 
observations and complaints. I shall add here, that, 
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though an upright man, who may labour for a while 
under a strong popular prejudice, may, supported by the 
consciousness oi his innocence, endure-with patience the 
severest imputations, a guilty man, hearing nothing in 
the reproaches of the public but wdiat he -knows to be 
true, and already upbraids himself witli, is very far from 
enjoying any such comfort ; and that, w^hen a maffs own 
conscience takes part against him, the most despicable 
w^eapon is sufficient to wound him to the quick.^ 

Even those persons, whose greatness seems mast to set 
them above the reach of public censure, are not those 
who least feel its effects. They have need of the suf- 
frages of that vulgar W'hom they affect to despise, and 
who are, after all, the dispensers of that glory, which is 
the real object of their ambitious cares. / Though all have 
not so much sincerity as Alexander, they have equal 
reason to exclaim, ‘‘ O peoplel what toils do we not 
undergo, in order to gain your applause 1” 

I confess, that in a state where the people dare not 
speak their sentiments, but with a view to please the ears 
of their rulers, it is possible that either the prince, or 
those to whom he has trusted his authority, may some* 
times mistake the nature of the public sentiments, or that, 
for want of that affection of w hich they are refused all 
public marks, they may rest contented with inspiring 
terror, and make themselves amends in beholding the 
over-awed multitude smother their complaints. 

But when tlie laws give a full scope to the people for 
the expression of their sentiments, those wdio govern 
cannot conceal from themselves the disagreeable truths 
which resound from all sides. They are obliged to put up 

1 shall take this Wcasion to observe, that the liberty of the 

S ress is so far from being injurious to the reputation of indivi- 
uals, as some persons nave complained, that it is, on the con- 
trary, its surest guard. When there exists no means of communi- 
cation with the public, every one is exposed, without defence, to 
the secret shafts of malignity and envy. The^ man in office loses 
his reputation, the merchant his credit, the private individual his 
character, without so much as knowing, eitner who are his ene- 
mies, or w hich way they carry on their attacks, ^ But when there 
exists a free press, an innocent man immediately brings the 
matter into open day, and crushes his adversaries, at once, by a 
challenge given to all, to lay before the public the grounds of 
their several imputations. 
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even with ridicule ; and the coarsest jests are not always 
those which give them the least uneasiness. Like the lion 
in the fable, they must bear the blows of those enemies 
whom they despise the most ; and they are, at length, 
stopped sliort in their career, and compelled to give up 
those unjust pursuits which they find to draw upon them, 
instead of that admiration which is the proposed end 
and reward of their labours, nothing but mortification 
and disgust. 

In short, whoever considers what it is that constitutes 
the moving principles of what we call great affairs, and 
the invincible sensibility of man to the opinion of his 
fellow-creatures, will not hesitate to affirm that, if it were 
possible for the liberty of tlie press to exist in a despotic 
government, and, what is not less difficult, for it to exist 
without changing the constitution, this liberty of the press 
would alone form a counterpoise to the power of the 
prince. If, for example, in an empire of the east, a 
sanctuary could be found, which, rendered respectable 
by the ancient religion of the people, might ensure safety 
to those w’ho should bring thitlier their observations of 
any kind, and that from thence printed papers should 
issue, which, under a certain seal, might be equally 
respected, and which, in tlieir daily appearance, should 
exajiiine and freely discuss the conduct of the cadis, tJie 
bashaws, the vizir, tJje divan, and the sultan himself, 
that would introduce immediately some degree of liberty. 


CHAP. xm. 

THE SUBJECT CONTINUED. 


vt effect, and a very considerable one, of the 

liberty of the press, is, that it enables the people effectually 

to exert th^e meaus which the constitution has *bi 

stowed on them, of influencing the motions of the lyo- 
vernment. ° 

to be a matter 
for any large number of men, when ob- 

a olution. But this inconvenience, which is the 
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inevitable consequence of their situation, does in no wise 
argue a personal inferiority in them, with respect to the 
few who, from some accidental advantages, are enabled 
to influence their determinations. It is not fortune, it is 
nature, that has made the essential differences between 
men : and whatever appellation a small number of per- 
sons, who speak without sufficient reflection, may affix to 
the general body of their fellow^-creatures, the whole dif- 
ference between the statesman, and many a man from 
among what they call the dregs of the people, often lies 
in the rough outside of the latter; a disguise which may 
fall off on the first occasion ; and more than once has it 
happened, that from the middle of a multitude in appear- 
ance contemptible, there have been seen to rise at once 
Viri fit uses, or Spartacuses. 

Time, and a more favourable situation, to repeat it once 
more, are therefore the only things wanting to the people: 
and the freedom of the press aflbrds the remedy to these 
disadvantages. Through its assistance every individual 
may, at his leisure and in retirement, inform himself of 
every thing that relates to the questions on which he is to 
take a resolution. Tlirough its assistance, a wffiole nation, 
as it were, holds a council, and deliberates; slowly indeed, 
(for a nation cannot be informed like an assembly of 
judges,) but after a regular manner, and with certainty. 
Through its assistance, all matters of fact are, at length, 
made clear ; and, by means of the conflict of tlie diflerent 
answers and replies, nothing at last remains, but the 
sound part of the arguments,^ 

^ This right of publicly discussing political subjects, is alone 
a great advantage to a people who enjoy it ; aud if the citizens of 
Genera, for instance, have preserved their liberty better than the 

g eople nave been able to do in the other commonwealilis of 
witzerland, it is, I think, owing to the extensive right they pos- 
sess, of making public remonstrances to their magistrates. To 
these remonstrances tlie magistrates, fur instance the council of 
twenty-fire, to which they are usually made, are obliged to give 
an answer If this answer does not satisfy the renioiistratiiig 
citizens, they take time, perhaps two or three weeks, to make a 
reply to it, w'hich must also be answered ; and the number of 
citizens who go up with each new remonstrance increases, ac- 
cording as they are thought to have reason on their side. Thus', 
the re lu oast ranees, whicn were made same years ago, on account 
of the sentence against the celebrated M. Rousseau, and were 
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Hcnc6> though good nicii niay not think themselves 
oblio-cd to concur implicitly in the tumultuary resolutions 
of a^peoplc whom tlieir orators take pains to agitate, yet, 
on the other hand, when this same people, left to itself, 
perseveres in opinions which have for a long time been 
discussed in public writings, and from which, it is es- 
sential to add, all errors concerning facts have been re- 
moved, such perseverance appears to me a very respectable 
decision; and then it is, though only then, that we 
may safely say, " the voice of the people is the voice of 


God/’ 

How, therefore, can the people of England act, when, 
having formed opinions which may really be called their 
own, tliey think they have just cause to complain against 
the administration? It is, as has been said above, by 


means of the right they have of electing their representa- 
tives ; and the same method of general intercourse that 
has infonned them with regard to the objects of their 
complaints, will likewise enable them to apply the re- 
medy to them. 

Through this means they are acquainted with the nature 
of the subjects that have been deliberated upon in the 
assembly of tlieir representatives ; they are informed by 
whom the different motions werc made, by whom they 
were supported ; and the manner in which the suffrages 
are delivered, is such, tliat tliey always can know the 
names of tliose who would vote constantly for the advance- 
ment of pernicious measures. 

And tlie people not only know the particular disposi- 
tions of every member of the house of commons ; but the 
general notoriety of all things gives them also a know- 
ledge of the political sentiments of the greatest pail of 
those whom their situation in life renders fit to fill a 
place in that house. And availing themselves of the 


delivered at first by only forty citizens, were afterwards often 

accompanied by about nine hundred.— This circumstance, to'>‘e- 

ther with the ceremony with which those remonstrances, or repl^e- 
senlations, as they more commonly call them, are delivered, has 
rendered them a g'reat check on the conduct of the inatfistnites ; 
they even have been still more useful to the citizens of Geneva, as 
a preventive than as a remedy ; and nothing is more likely to 

^ kind than the 

,thougut that It will give use to a representation. 


OF Ei\GL.\ND. 


169 


several vacancies that happen, and still more of the op- 
portunity of a general election, they purify either suc- 
cessively, or at once, the legislative assembly; and tlius^ 
without any commotion or danger to the state, they 
effect a material reformation in the views of the go- 
veriinieiit. 

I am aware that some persons will doubt of these pa- 
triotic and systematic views, which I attribute to the 
people of England, and will object to me the disorders 
that sometimes happen at elections. But this reproach, 
which, by the way, comes with but little propriety from 
WTiters who would have the people transact every thing 
ill their own persons, — this reproach, I say, though true to 
a certain degree, is not however so much so as is thought 
by certain persons, who have taken only a superficial 
survey of the state of things. . 

Witliout doubt, in a constitution in w'hich all iiiiportaiit 
causes of uneasiness are so effectually prevented, it is im- 
possible but that the people ivill have long intei*vals of 
inattention. Being then called upon, on a sudden, from 
this state of inactivity, to elect representatives, they have 
not examined, ^ beforehand, the merits of those who ask 
them their votes ; -and the latter have not had, amidst the 
general tranquillity, any opportunity to. make themselves 
known to them. 

The elector^ persuaded, at the same time, that the 
person whom he will elect, will be equally interested 
with himself in the support of public liberty, does not 
enter into 'laborious disquisitions, ^ and from which he sees 
he may exempt himself. Obliged, however, to give the 
preference to somebody, be forms his choice on motives 
which would not be excusable, if it were not that some 
motives are necessary to make a choice, and that, at this 
instant, he is not influenced by any other ; and indeed 
it must be confessed, that, in the ordinary course of things, 
and witli electors of a certain rank in life, that candidate 
w'ho gives the best entertainment, has a great cliance to 
get the better of his coiiipetitors, 

But if the measures of government, and the reception 
of those measures iii parliament, by means of a too com- 
plying house of coninious, should ever be such as to 
spread a serious alarm among the people, the same causes 
which have concurred to establish public liberty, ’' .would,. 

a 
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no doubt, operate again, and likewise concur in its sup- 
port. A general combination would then be formed, both 
of those members of parliament who have remained true 
to the public cause, and of persons of every order among 
the people. Public meetings, in such circumstances, would 
be appointed, general subscriptions would be entered into, 
to support the expences, whatever they might be, of such 
a necessary opposition ; and all private and unw'ortJiy 
purposes being suppressed by the sense of the national 
danger, the choice of the electors would then be wholly 
determined by tlie consideration of the public spirit of 
the candidates, and the tokens given by them of such 
spirit. 

Thus were those parliaments formed, which suppressed 
arbitrary taxes and imprisonments. Thus was it, that, 
under Charles the second, the people, when recovered 
from that enthusiasm of affection witli which they received 
a king so long persecuted, at last returned to liim no par- 
liaments but such as were composed of a majority of men 
attached to public liberty. Thus it was, that, persevering 
in a conduct which the circumstances of the times ren- 
dered necessary, tlie people balded tJie arts of the govern- 
ment ; and Charles dissolved three successive parliaments, 
without any other effect but that of having those same 
men re-chosen, and set again in opposition to him, of 
whom he hoped he had rid himself for ever. 

Nor was James the second happier in his attempts 

than Charles had been. This prince soon experienced 

that his parliament was actuated by the same spirit as 

those which had opposed the designs of his late brother; 

and having suffered himself to be led into measures of 

violence, instead of being better taught by the discovery 

he made of the sentiments of the people, liis reign was 

terminated by that catastrophe with which every'^one is 
acquainted. 

Indeed, if we combine the right enjoyed by the people 
of England, of electing their representatives, with the 

whole of the English government, we shall become con- 
tinually more and more sensible of the excellent effects 
that may result from that right. All men in the state are, 
as has been before obseiTed, really interested in the sup- 
port of public liberty ; nodiing but temporary motives, 
ana such as are peculiar to tlieinselves, can nossiblv in- 
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duce the members of any house of commons to connive at 
measures destructive of this liberty : the people, there- 
fore, under such circumstances, need only change these 
members, in order effectually to reform the conduct of 
that house : and it may safely be pronounced beforehand, 
that a house of commons, composed of a new set of per- 
sons, will, from this circumstance alone, be in the inte- 
rests of tlie people. 

Hence, though the compluinU of the people do not 
always meet with a speedy and immediate redress (a 
celerity w Inch would be the symptom of a fatal unsteadi- 
ness in the constitution, and would sooner or later bring 
on its ruin), yet, when we attentively consider the nature 
pd the resources of this constitution, we shall not think 
it too bold an assertion to say, that it is impossible but 
that complaints in which the people pei'severe, that is, to 
repeat it once more, well-grounded complaints, will 
sooner or later be redressed. 



CHAP. XIV. 

RIGHT OF RESISTANCE. 


But all these privileges of the people, considered in 
themselves, are but feeble defences against the real 
strength of those who govern. All those provisions, all 
those reciprocal rights, necessarily suppose that things 
remain in their legal and settled course t w'hat would then 
be the resource of the people, if ever the prince, suddenly 
freeing himself from all restraint, and throwing himself 
as it were out of the constitution, should no longer resjject 
either the person or the property of the subject, and 
either should make no account of his conventions with his 
parliament, or attempt to force it implicitly to submit to 
his will ? — It would be resistance. 

^yitho^t entering here into the discussion of a doctrine 
which would lead us to enquire into the first principles of 
civil government, consequently engage us in a long dis- 
quisition, and with regard to which, besides, persons free 
from prejudices agree pretty much in tlieir opinions, I 
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shall only observe here, and it will be sufficient for my 
purpose, that the question has been decided in favour of 
this doctrine by tJie Iaw*s of England, and that lesistance 
is looked upob by them as the ultimate and lawful re- 
source against the ^dolenccs of power. 

It w as resistance that gave birth to the great charter^ 
that lasting foundation of English liberty y and the ex- 
cesses of a power established by force, were also re- 
strained ‘by force.®^ It has been by the same means that, 
at diflferent times, the people have procured the confir- 
mation of tlie same charter. Lastly, it has also been the 
resistance to a king who made no account of his own- en- 
gagements, that has, in the issue, placed on the throne the 
family which is now' in the possession of it. 

This is not all 5 this resource, which, till then, had only 
been an act of force, opposed to other acts of force, was, 
at that ceva, expressly recognized by the law itself. The 
lords and commous, solemnly assembled, declared, that 
“ king James the second, having endeavoured to subvert 
tlie constitution of the kingdom, by breaking the original 
contract between king and people, and having violated the 
fundamental laws, and withdrawn himself, had abdi- 
cated the government , and that the throne w'as thereby 
vacant.*’ ^ 

And lest those principjes-to which the revolution thus 
gave a sanction, should, in process of time, become mere 
arcana of state,‘exclusively appropriated, and only known, 
to a certain class of subjects, the same act, we have just 
mentioned, expressly insured to individuals the right of 
publicly preferriug complaints against the abuses of go- 
vernment, and moreover, of being provided with arms for 
their own defence. Judge Blackstone expresses himself 
in the following terms, in his Conunentaries on the Laws of 
England : — (B. 1. ch. i. p. 140.) 


Lord Lyttelton says extremely well in his Persian LetterSy 
“ If tbf privileges of the people of England be concessions from 
the crown, is not the power 01 the crown itself, a concession from 
tjie-people ?” It might he said with equal truth, and somewhat 
more in point to the subject of this chapter,— if the privileges of 
the people were an encroachment on the power of kings, the 
power itself of kings was, at 6 rsl, an encroachment (no matter 
whe^er effected by surprise) on the natural liberty of tlie people^ 

^ The hill of rights has since given a new sanction to all these 
principles. 
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“ And lastly, to vindicate those rights, when actually 
violated or attacked, the subjects of England are entitled, 
in the first place, to the regular administration and free 
course of justice in the courts of law ; next, to the right 
of petitioning the king and parliament for redress of 
grievances; and, lastly, to the right of having and using 
arms for self-preservation and defence.*’ 

Finally, this riglit of opposing violence,in whatever shape, 
and from whatever quarter, it may come, is so generally 
acknowledged, that the courts of law have sometimes 
grounded their judgments upon it. 1 shall relate on this 
head a fact which is somewhat remarkable. 

A constable, being out of his precinct, arrested a 

woman w hose naine was Anne Dekins ; one Tooly took 

her part, and, in the heat of the fray, killed the assistant 
of the constable. 

Being prosecuted for murder, he alleged, in his de- 
fence, that the illegality of the imprisonment was a suffi- 
cient provocation to make the homicide excusable, and 
intitle him to the benefit of his clergy. The jury havino* 
settled the matter of fact, left the criminality of it to be 
decided by the judge, by returning a special verdict. 
The cause was adjourned to the king s bench, and thence 
again to Serjeants* inn, for the opinion of the twelve judges. 
Here follows the opinion delivered by chief justice Holt, 
in giving judgment, 

“ If one be imprisoned upon an unlawful authority, it 
is a sufficient provocation to all people, out of compas- 
sion, much more so when it is done under colour of justice; 
and when tfie liberty of the subject is invaded, it is a pro- 
vocation to all the subjects of England. A man ought to 
be concerned for magyia charta and the laws ; and if any 
one against Jaw imprison a man, he is an offender against 
. magna c/wrfa.” After some debate, occasioned chiefly by 
Tooly’s appearing not to have known that tlie constable 
was out of his precinct, seven of the judges were of 
opinion tliat the prisoner was guilty of mauslauglitcr, and 
he was admitted to the benefit of clergy.® 

But it is with respect to this right of an ultimate re- 
sistance, that the advantage of a free press appears in a 

® See Reports of Cases arguedy debated y and adjudged in Banco 
Regintpy in the time of the late Queen Anne- 
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most conspicuous liglit. As the most important rights of 
the people, without the pros|)ect of a resistance which 
overaw’es those wiio should, attempt to violate them, are 
mere shadows, so this right of resisting, itself, is but vain, 
when there exists no means of effecting -a general union 
between the different parts of the people. 

Private individuals, unknown to each other, are forced 
to bear in silence injuries in which they do not see other 
people take a concern. Left to their own individual 
strength, they tremble before the formidable and ever 
T^idy power of those who govern ; and as the latter well 
know, nay, are apt to over-rate the advantages of their 
own situation, they think they may venture upon an 3" 
•thing. ' . 

But when. they see that all their actions are exposed to 
public view ; that inconsequence of the celerity with 
wdiich all things are communicated, the whole nation 
forms, as it were, one continued irritable body, no part of 
which -can be touched without exciting an universal 
• tremor ; they become sensible that the cause of each in- 
dividual is really the cause of all, and that to attack the 
ioVvest among the people, is to attack the whole people. 

!■ Here also we must remark the error of those who, as 
they make the liberty of the people to consist in their 
pow er, so make their power consist in their action. 

When the people are often called to act in their own 
persons, it is impossible for them to acquire any exact 
know ledge of the state of things. The event of one day 
•effaces the notions w'hich they had begun to adopt on the 
preceding day; and amidst the continual change of things, 
no settled principle, and, above all, no plans of uniou, 
have time to be established among themr You wish to 
have the people, love and defend their laws and liberty; 
leave them, therefore, the necessary time to know wliat 
law^s and liberty are, and to agree in their opinion con- 
cerning tliem: you wish an union, a coalition, which 
cannot be obtained but by a slow and peaceable process* 
forbear therefore continually to shake tlie vessel. ^ 

Nay farther, it is a contradiction, that the people should 
act, and at the same time retain any real powder. Have 
they, for instance, been forced by the weight of public 
opprmions to throw' off the restraints of the law, from 
w'hich they no longer received protection, they presently 
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find themselves at once become subject to the command of 

a few leaders, who are the more absolute in propoilion as 

the nature of their pow'er is less clearly ascertained : nay, 

perhaps they must even submit to the toils of war, and to 
military discipline. 

If it be in the common and legal course of things that 
the people are called to move, each individual is oblio‘ed, 
for the success of the measures in which he is then made 
to take a concern, to join himself to some party ; nor can 
this party be without a head. The citizens thus grow 
divided among themselves, and contract the pernicious 
habit of submitting to leaders. They are, at length, no 
more than the clients of a certain number of patrons • 
and the latter soon becoming able to command the arms 
of the citizens as they at first governed their votes, make 
little account of a people, with one part of which they 
know how to curb the other, ^ 

But when the moving springs of government are placed 
entirely out of the body of the people, their action is tliere- 
by disengaged from all that could render it complicated, 
or hide it from the eye. As the people thenceforward 
consider things speculatively, and are, if I may be allowed 
the expression, only spectators of the game, they acquire 
just notions of things; and as these notions, amidst the 
general quiet, get ground and spread themselves far and 
-wide, they at length entertain on the subject of their 
liberty, but one opinion. 

Forming thus, as it were, one body, the people, at every 
instant, has it in its powder to strike the decisive blow, 
which is to level every thing. Like those mechanical 
powers, the greatest efficiency of which exists at the in- 
stant which precedes their entering into action, it has an 
immense force, just because it does not yet exert any ; and 
in this state of stillness, but of attention, consists its true 
inomentiuu. 

With regard to those who (w’hether from personal pri- 
vileges, or by virtue of a commission from the people) are 
intrusted with the active part of government, as they, in 
the mean while, see themselves exposed to public view, 
and observed as from a distance by men free from the 
spirit of party, and who place in them but a conditional 
trust, they are afraid of exciting a commotion which, 
though it would uot be the destruction of all power, yet 
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would surely and immediately be the destruction of their 
own. And if we might suppose that, through an extra- 
ordinary conjunction of circumstances, they should resolve 
among themselves upon tJie sacrifice of the laws on which 
public liberty is founded, they would no sooner lift up 
their eyes towards that extensive assembly which views 
tliem with a watchful attention, than they would find 
their public virtue return upon them, and would make 
haste to resume that plan of conduct out of the limits of 
which tliey can expect nothing but ruin and perdition. 

In short, as the body of the people cannot act without 
either subjecting themselves to some power, or effecting a 
general destruction, the only share they can have in a 
government with advantage to themselves, is not to inter- 
fere, but to influence; to be able to act, and not to act. 

The power of the people is not when they strike, but 
wlien they keep in awe: it is when they cau overthrow 
every tiling, that they never need to move ; and Manlius 
included all in four words, when he said to the people of 
Rome, Ostendite bellujUj pacem habebitis. 


CHAP. XIV. 

PROOFS, DRAWN FROM FACTS, OF THE TRUTH OF THE 

PRINCIPLES LAID DOWN IN THE PRESENT WORK. 

1. THE PECULIAR MANNER IN WHICH REVOLUTIONS 
HAVE ALW AYS BEEN CONCLUDED IN ENGLAND. 


It may not be sufficient to have proved by argu- 
ments the advantages of the English Constitution ; it will 
perhaps be asked, whether tlie effects correspond to the 
tiieory ? To this question, wdiich I confess is extremely 
proper, my answ'er is ready; it is the same which was 
once made, I believe, by a Lacedemonian, “ Come and 

If ^ 

see. 

It we peruse the English history, we shall be particu- 
larly struck with one circumstance to be observed in it, 
and which distinguishes most advantageously the English 
govermneut from all other free governments ; I mean tlie 
manner in which revolutions and public commotions have 
always been terminated in England. 
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If we read with some attention the history of other free 
states, we shall see that tlie public dissensions that have 
taken place in them, have constantly been terminated by 
settlements, in which the interests only of a few were 
really provided for; while the grievances of the many 
w^ere hardly, if at all, attended to. In England the very 
reverse has happened, and we flnd revolutions always to 
have been terminated by extensive and accurate provi- 
sions for securing the general liberty. 

The liistory of the ancient Grecian commonwealths, 
but above all of the Roman republic, of whicli more com- 
plete accounts have been left us, afford striking proof of 
tlie former part of this observation. 

What was, for instance, the consequence of that great 
revolution by which the "kings were driven from Rome, 
and in which the senate and patricians acted as the ad- 
visers and leaders of the people ? The consequence was, 
we find in Dionysius of Halicarnassus, and Livy, that the 
senators immediately assumed all those powers, lately so 
much complained of by themselves, which the kings' had 
exercised. The execution of their future decrees was in- 
trusted to two magistrates taken from their own body, 
and entirely dependant on them, whom they called con- 
suls, and who were made to bear about them all the en- 
signs of power which had formerly attended the kings. 
Onl)% care was taken that the axes andyJwce5,the symbols 
of the power of life and death over the citizens, which the 
senate then claimed to itself, should not be carried before 
both consuls at once, but only before one at a time, for 
fear, says Livy, of doubling the terror of the people.*^ 

Nor was this all : the senators drew over to their party 
those men who had the most interest at that time among 
the people, and admitted them as members into their own 
body ; ^ which indeed was a precaution they could not 
prudently avoid taking. But the interests of the great 
men in the republic being thus settled, the revolution 

* Omnia jura f'regum J bmnia insignia, primi consules te- 
nuere; id inodo cautum est ne si ambo fasces liabcrent, duplicatus 
terror videretur.” — 7"it. Liv, lib. ii. § 1, 

^ These new senators were called conscripti: hence the name 
pat res confer//?//, afterw’ardsindiscriminalely given to the whole 
senate, — Tit. Liv, lih, ii. § 1 '. 
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ended. The new senators, as well as the old, took care 
not to lessen, hy making provisions for the liberty of the 
people, a power which was now become their own. Nay, 
they presently stretched this power beyond its former 
tone; and the punishments which the consul inflicted in 
a military manner on a number of those who still adhered 
to the former mode of government, and even upon his own 
children, taught the people what they had to expect for 
the future, if they presumed to oppose the power of those 
whom they had thus unwarily made their masters. 

Among the oppressive laws, or usages, which the se- 
nate, after the expulsion of the kings, liad permitted to 
continue, those which were most complained of by the 
people, were those by which the citizens who could not 
pay their debts with the interest, which at Rome was 
enormous, at the appointed time, became slaves to their 
creditors, and were delivered over to them bound with 
cords : hence tlie word jiexi, by which that kind of slaves 
were denominated. The cruelties exercised bv creditors 
on those unfortunate men, whom the private calamities 
caused by the frequent wars in which Rome was engaged, 
rendered very numerous, at last roused the body of the 
people: they abandoned both the city, and their inhuman 
fellow’-citizens, and retreated to the other side of the 
river Anio. 

But tiiis second revolution, like the former, only pro- 
cured the advancement of particular pei'sons. A new 
office w'as created, called the tribuneship. Those whom 
the people had placed at their head when they left the 
city, w'ere raised to it. Their duty, it was agreed, was 
for the future to protect the citizens ; and they were in- 
vested w ith a certain number of prerogatives for that pur- 
pose. This institution, it must however be confessed, 
w ould have, in the issue, proved very beneficial to the 
people, at least for a long course of time, if certain precau- 
tions had been taken with respect to it, which would have 
much lessened the future personal importance of the new' 
tribunes:® but these precautions the latter did not tliiuk 
proper to suggest ; and in regard to those abuses them- 

® Their number ought to have been mucli greater; and they 

1 -® accepted the power left to each of them, of 

PP B by hiB single opposition the proceedings of all the rest. 
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selves which had at first given rise to the complaints of 
the people, no farther mention was made of them.^ 

As the senate and patricians, in the early ages of the 
comnionwealtli, kept closely united together, the tribunes, 
for all their personal privileges, w'ere not able, however, 

during the first times after their creation, to gain an ad- 
mittance either to the consulship, or into the senate, and 
thereby to separa.te their condition any farther from that 
of the ppple. This situation of theirs, in which it was 
to be w'ished they raiglit alw ays have been kept, produced 
at first excellent effects, and caused their conduct to an- 
sw'er in a great measure the expectations of the people. 
The tribunes complained loudly of the exorbitancy of the 
powers possessed by the senate and consuls : and here we 
must observe, that the power exercised by the latter over 
the^ lives ^ of the citizens, had never been yet subjected, 
Avhich will probably surprise the reader, to any known 
laws, though sixty years had already elapsed since the ex- 
pulsion of the kings. The tribunes therefore insisted, that 
laws should be made in that respect, which the consuls 
should theiiceforwards be bound to follow ; and that they 
should no longer be left, in the exercise of their power 

over the lives of the citizens, to their own caprice and 
wantonness.* 

Rquitable as tliese demands were, the senate and patri- 
cians opposed them with great warmth, and either by 
naming dictators, or calling in the assistance of the priests, 
or by other means, they defeated, for nine years together, 
all the endeavours of the tribunes. However, as the lat- 
ter vvere at tliat time in earnest, the senate was at length 
obliged to comply ; and the lex Tereiitilla was passed, by 

which it was enacted that a general code of laws should 
be made. 

These beginnings seemed to promise great success to 
the cause of the people. But, unfortunately for them, the 
senate found means to have it agreed, that the office of 
tribune should be set aside during the whole time that the 
code should be framing. They moreover obtained, that 

^ A number of seditions were afterwards raised upon the same 
account. 

• * '“.Quod populus in se jus dederit, eo consulem usuriim j non 

ipsos Ubidiuem ac liceatiani suam pro lege habitiiros.”— .TO. Liv, 
hb. lii. § g. 
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the ten men, called decemvirs, to whom the charge of 
composing that code was to be given, should be taken 
from the body of tlie patricians. The same causes, there- 
fore, produced again tlie same effects j and the power of 
the senate and consul was left in the new code, or laws of 
the twelve tables, as undefined as before. As to the law s 
above-mentioned, concerning debtors, wliich never had 
ceased to be bitterly complained of by the people, and 
with regard to which some satisfaction ought, in common 
justice, to have been given them, they were confirmed, 
and a new terror added to them from the manner in w’hich 

tliey. w'ere w orded. 

The true motive of the senate, when they thus trusted 
tlie framing of the new law's to a new kind of magistrates, 
called decemvirs, was that, by suspending the ancient of- 
fice of consul, tliey might have a pretence for suspending 
also the oflice of tribune, and thereby rid themselves of 
tlie people, during the time that the important business of 
framing the code should be carrying on : they even, in 
order tlie better to secure that point, placed the whole 
power in the republic, in the hands of these new magis- 
trates. But the senate and patricians experienced then, 
in their turn, the danger of eiitmsting men with an un- 
controlled authority. As they themselves had formerly 
betrayed the trust which the people had placed in them, 
so did the decemvirs, on this occasion, likewise deceive 
them. They retained, by their own private authority, the 
uulimited power that had been conferred ou them, and at 
last exercised it on the patricians as w'cll as the plebeians. 
Both parties therefore united'*^a gainst them, and the de- 
cemvirs were expelled from the city. 

The former dignities of the republic w ere restored, and 
with them the office of tribune. Those from among the 
people who had been most instrunienta’l in destroying the 
power of the decem^virs, w'ere, as was natural, raised to 
the tribuneshipj and they entered upon their offices pos- 
sessed of a prodigious degree of popularity. The senate 
and the patricians were, at the same time, sunk extremely 
low in consequence of the long tyranny which had just 
expired ; and those two circumstances united, afforded the 
tribunes but too easy an opportunity of making the pre- 
,se^ revolution end as the former ones had done, and con- 
verting It to the advancement of their own pow er. They 
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got new personal privileges to be added to those which 
they already possessed, and moreover procured a law to 
be enacted, by which it was ordained, that the resolutions 
taken by the cotiiitia tTihuta (an assembly in wdiich the 

to propose new laws) should be^ 
biiiaing upon the whole commonwealth : by which they 

at once raised to themselves an impei'ium in unperio. and- 

acquired, as Livy expresses it, a most active weapon.^ 

brom that time great commotions arose in the republic, 
w iich, like all tliose before them, ended in promoting the 
power of a few. Proposals for easing the people of their 
debts, for dividing with some equality amongst the citi- 
zens the lands w'hich were taken from the enemy, and for 
lowering the rate of the interest of money, were fre- 
quently made -by the tribunes. And indeed all these were 
excellent regulations to propose.; -but, unfortunately for 
the people, the proposals -of them ’were only pretences 
made use of by the tribunes .for prornoring schemes of a 
ratal, though somewhat remote, teudeiicy to public li- 
berty. Their real aims were at the consulship, at the 
priesthood, and other offices of ex:eciitive power, w’hich 
they were intended to conti ol, and not to share. To these 
vievys they continually made the cause of tlie people sub- 
servient. I shall relate, among other instances, the man- 
ner ill which tliey procured to themselves an admittance 
to the office of consul. 

Having, during several years, seized every opportunity 
of making speeches to (he people on that subject, and 
even excited seditions in order to overcome the opposition 
of the seiiate,’they at last availed themselves of the cir- 
cumstance of an interregnum, a lime during which there 
were no other magi^rates in the republic besides them- 
selves, and proposed to the tribes whom they had as- 
sembled to enact the three following laws: the first, for 

Settling the rate of interest of money; the second, for or- 
daining that no citizen should be possessed of more than 
five hundred acres of land; and the third, for providing 
that one of the two consuls should be taken from the body 
of the plebeians. But on this occasion it evidently ap- 
peared, says Livy, wliich of tlie laws in agitation were 
most agreeable'^ to the people, and which, to those who 
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proposed them j for the tribes accepted the laws concern- 
ino-the interest of money, and tlie lands; but m to that 
ponceruine the plebeian consulship, they rejected it : and 
both tlie former articles would from that moment have 
ibeen settled, if the tribunes liad not declared, that the 
tribes were called eitJier to accept, .or reject, ail their 
three proposals at once.® Great commotions ensued 
tliereupou, for a whole 'yearj but at last the tribunes, by 
tJieir pei’severaiice in insisting that the tribes should vote 
on their three rogations, jointly, obtained their ends, and 
overcame both the opposition of the senate, and tlie re- 
luctance of the people. 

* In the same manner did the tribunes get themselves 
made capable of filling all other places of executive 
power, and public trust, in the republic. But when all 
their views of that kind were accomplished, the republic 
did not for all this enjoy more quiet, nor was the interest 
of the people better attended to than before. New strug- 
gles then arose for actual admission to those places 5 for 
procuring them to relations or friends ; for governments 
of provinces ; and commands of armies. A few tribunes, 
indeed, did at times apply themselves seriously, out of 
real virtue and love of their duty, to remedy the griev- 
ances of the pople j but both their fellow tribunes, as we 
may see in history, and the whole body of those men upon 
whom the people had, at different times, bestowed con- 
sulships, mdileships, censorships,, and other dignities with- 
out num'ber, united together witli the utmost vehemence 
against them ; and the real patriots, such as Tiberius 
Gracchus, Cains Gracchus, and Fulvius, constantly pe- 
rished in the attempt. 

■ I have been somewhat explicit, on the effects produced 
by the different revolutions that have happened in the 
fioman republic, because its history is much known to us, 
and we have either in Dionysius of Halicarnassus, or 
Livy, considerable monuments of the more ancient part of 
it. But the history of the Grecian commoiiwe^ths w'ould 
also have supplied us witli a number of facts to the same 

s ** Ab tribnnis, velut per interregnum, concilio plebis Imbito 
apparuitquffiex proiiuilgatis plebi, quae latonbus,gniliora essent* 
nam de fenore atque agro rogationes jubebant, de plebeio con- 
fiiilatu antiquabaut : et perfecta utraque res esset, ui tribuui se in 
omnia simul consulere pfebem dixissent.”— r/f, lib.iv. §39 


purpose. The revolution, for instance, by which the 
Pisistratidae were driven out of Athens, that by which the 
four hundred, and afterwards the thirty, were established, 
as well as that by which the latter were in their turn ex- 
pelled, all ended in securing the power of a few. The 
republic of Syracuse, that of Corey ra, of which Thucy- 
dides has left us a pretty full account, and that of Flo- 
rence, of which Machiavel has written the history, also 
present us a series of public commotions ended by trea- 
ties, ill which, as in the Bouian republic, the grievances 
of the people, though ever so loudly complained of iu the 
beginning by those who acted as their defenders, were, in 

tlie issue, most carelessly atteuded to, or even totally dis- 
regarded.** 

But if we turn our eyes towards the English history, 
scenes of a quite different kind will offer themselves to 
our view; and we sliaJI find, on the contrary, that revo- 
lutions ill England have always been terminated by mak- 
ing such provisions, and only such, as all orders of the 
people were really and indiscriminately to enjoy. 

Most extraordinary facts, these I and which, from all 
the other circumstances tliat accompanied them, we see, 
all along, to have been owing to the impossibility (a point 
Uiat has been so much insisted upon in former cliapters) 
in which tliose who possessed the coiihdence of the peo- 
ple, were, of transferring to themselves any branch of tlie 
executive authority, and thus separating their own con- 
dition from that of the rest of the people. 

Not to mention the compacts wiiich were made with 
the first kings of the Norman line, let us only cast our 
eyes on magna chartUf which is still the foundation of 
English liberty. A number of circumstances, whicli have 
been described in the former part of this work, concurred 
at that time to strengthen the regal power to such a de- 
gree, that no men in the state could entertain a hope of 
succeeding in any other view than that of setting bounds 

** Tlie revolutious which have formerly happened'in France^ 
have all eiiiled like those above-mentioned: or this a remarkable 
instance may be seen in the note ('•) p. 17 of this work. The 
same things are also to be observed in the history of Spain, Den- 
mark, Sweden, Scotland, &c. but 1 have avoided iiieiitiouing 
states of a monarchical form, till some observations are made, 
which the reader will find iu Chapter XVII. 
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to it. How great was the union which thence arose 
among all orders of the pec^le! what extent, what cau- 
tion, do we see in the provisions made by that great 
charter! AH the objects for which men n^urully wish 
to live in a state of society, were settled in its thirty-eight 
articles. The judicial authority was regulated^. The per- 
son and property of the individual were secured. The 
safety of tlie merchant and stranger was provided for. 
The liigher class of citizens gave up a number of oppres- 
sive privileges which tliey had long since accustomed 
tliemselves to look upon as their undoubted rights.* Nay, 
(he implements of tillage of tlie bondman, or slave, w'ere 
also secured to him ; and for the first time perhaps in the 
annals of the w^orld, a civil w'ar was terminated by niak« 
ing stipulations in fiivour of those unfortunate men to 
w'hom the avarice and lust of dominion inherent in hu- 
man nature, continued, .over the greatest part of the earth, 
to deny the common rights of mankind. 

UnderHenry the third great disturbances arose ; and they 

w ere all terminated by solemn confirmations given to the 
great charter. Under Edward I. Edward II. Edward III. 
and Richard 11. th^e who were entrusted with the care of 
the iuterests of the j^ople, lost no opportunity that offered, 
of strengtheniug still fertlier that foundatioou of public 
liberty, of taking aH such precautions as might render the 
great charter still more effectual in the event. They had 

not ceased to be convinced that their cause w as the same 
with that of all the rest of the people. 

Henry of Lancaster having laid claim to the crown, the 
commous rwived the law from the victorious party. 
1 hey settled the crown upon Henry, by the name of Henry 
the fourth ; and added to. the act of settlement, provisions 
w Inch the reader may see in the second volume of the 
Pai liammtarif History of England. Struck with the wis- 

nnlhn ^ 1^6 Conditions demanded by the commous, Uie 

jfooU at tnat time. They ought rather to hav^ saiT 
he commons of England were happy enough to form 

^“ITagement toesUblish in 


among themselves an assembly in which evei*y one could 
propose what matters he pleased, and freely discuss them : 
they had no possibility left of converting, either these ad- 
vantages, or in general the confidence which the people 
had placed in them, to any private views of their own: 
they, therefore, without loss of time, endeavoured to 
stipulate useful conditions with that power by which they 
saw themselves at every instant exposed to be dissolved 
and dispersed, and industriously applied themselves to 
insure the safety of the whole people, as it was the only 
means they had of procuring their own. 

Ill the long contentions which took place between the 
houses of York and Lancaster, the coninions remained 
spectators of disorders which, in those times, it was not 
. ill tlieir power to prevent; they successively acknow- 
ledged the title of the victorious parries ; but 'whether 
under Edward the fourth, under Richard the third, or 
Henry the seventh, by whom those quarrels were termi- 
nated, they continually availed themselves of the import- 
ance of the services which they were able to perform to 
the new established sovereign, for obtaining effectual con- 
ditions in favour of the whole body of the people. 

At the accession of Janies the first, which, as it placed a 
new family on the throne of England, may be considered 
as a kind of revolution, no demands were made by the 
men who were at tlie head of the nation, but in favour of 
general liberty. 

After the accession of Charles the first, discontents of a 
very serious nature began to take place, and they were 
terminated, in the first instance, by the act called ’the 
petition of right, which is still looked upon as a most 

precise and accurate delineation of the rights of the 
people.^ 

^ f he disorders whicli took place in the latter part of the reign 
of that prince, seem indeed to contain a complete contradiction of 
the assertion which is the subject of the present chapter : hut they, 
■at the same time, are a no less convincing confirmation of the 
truth of the principles laid down in the course of this whole work. 
The above mentioned disorders took rise from that day in which 
Charles the first gave up the power of dissolving his parliumeut; 
that is, from the day in which the members of that assembly 
acquired an independent, pcrsonnl, loking aiithoritv, whiuli thev 
soon hegnu to turn against the people who had raised them to it. 
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At the restoration of Charles the second, the constitu- 
tion being re-established upon its former principles, the 
former cousequeuces produced by it, began again to take 
place 5 and we see at that aera, and indeed during the 
whole course of tiiat reign, a continued series of precau- 
tions taken for securing the general liberty. 

Lastly, the great event which took place in the year 
1689, ailbrds a striking confirmation of the truti) of the 
observation made in this chapter. At this aera the poli- 
tical wonder again appeared, of a revolution terminated 
by a series of public acts,iu which no interests but those of 
the people at large were considered and provided for ; no 
clause, even the most indirect, was inserted, either to 
gratify the present ambition, or favour the future vie\vs, of 
those who were personally concerned in bringing those 
acts to a conclusion. Indeed, if any tiling isWpableof 
■conveying to us an adequate idea of the soundness, as well 
as peculiarity, of the principles on which the English 
government is founded, it is the attentive perusal of the 
system of public compacts to which the revolution of the 
year 1689 gave rise ; of the bill of rights, with all its dif- 
ferent clauses ; and of the several acts which under two 
subsequent reigns, t‘dl the accession of the house of Han- 
over, were made in order to strengthen it. 


CHAP. XVI. 


.SECOND DIFFEaENCE. — THE MANNER 
LAWS FOR THE LIBERTY OF THE 
ECL’TED IN ENGLAND. 


AFTER WHICH THE 
SUBJECT ARE EX- 



The secoud difference which I spoke of, between t 
Eng . si. govermuMt and that of other free states, cS 
>1 • object of the execution of the laws ( 

side of the English government; and, if w^ make a cm 
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of them was still more defective. In England, on the 
contrary, tlie laws for the security of the subject are not 
only very extensive in their provisions, but the manner in 
which they are executed, carries these advantages still 
farther-, and English subjects enjoy no less liberty from 
the spirit both of justice and mildness, by which all 

branches of the government are influenced, than from the 
accuracy of the laws themselves. 

The Koman commonwealth will here again supply us 
with examples to prove the former part of the above asser- 
tion. When I said, in the foregoing chapter, that, in 
times of public commotion, no provisions were made for 
the body of the people, I meant no provisions that wei*e 
likely to prove etfectual in the event. When the people 
were roused to a certain degree, or when their concurrence 
was necessary to carry into efltect certain resolutions or 
measures, that were particularly interesting to the men in 
power, the latter could not, with any prudence, openly 
profess a contempt for the political wishes of the people • 
and some declarations expressed in general words, in 
favour of public liberty, were indeed added to the laws 
that were enacted on those occasions. But these decla- 
rations, and the principles which they tended to establish 
were afterwards even openly disregarded in practice. ^ 

Tims, when the people were made to vote, about a year 
after the expulsion of the kings, that the regal govern- 
ment never should be again established in Rome, and that 
those who should endeavour to restore it, should be devoted 
to the gods, an article was added, which, in general terms, 
confirmed to tJie citizens the right they had before enjoyed 
under the kings, of appealing to the people from the sen- 
tences of death passed upon them. No punishment (which 
will surprise the reader) was decreed against those who 
should violate this law; and indeed the consuls, as we may 
see in Dionysius of Halicarnassus and Livy, concerned 
themselves but little about the appeals of the citizens, 
und, in the more than military exercise of their func- 
tions, sported with rights \vhich they ought to have re- 
spected, however imperfectly and loosely they had been 

secured. 

All article to the same purport with the above, was 
afterwards also added to the laws of the twelve tables : 
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but the decemvirs, to whom the execution of those laws 
was at first committed, behaved exactly in the same man- 
ner. and even worse than the consuls had done before 
them ; and after they were expelled,*^ the magistrates who 
succeeded them, appear to have been as little tender of 
the lives of the citizens. 1 shall, among many instances, 
relate one which will shew upon what slight grounds the 
citizens were exposed to have their lives taken away. 
Spurius Mffilius being accused of endeavouring to make 
himself king, was summoned by the master of the horse 
to appear before the dictator, in order to clear himself 
of this somewhat extraordiiiaryimputation. Spurius took 
refuge among the people; the master of the horse pur- 
sued him, and killed him on the spot. The multitude 
having thereupon expressed a great indignation, the dic- 
tator had them called to his tribunal, and declared that 
Spurius had been lawfully put to deatli, even though he 
might be innocent of the crime laid to his charge, for 
having refused to appear before the dictator, when sum- 
moned to do so by the master of the hoi-se.** 

About one hundred and forty years after the times we 
mention, the law concerning the* appeals to the people 
was enacted for the third time. But we do not see that 
it was better obser\'ed afterwards than it had been before : 
and we do not only find it frequently violated by the 
diflercut magistrates of the republic; but the senate 
also, notwithstanding this law, at times made formidable 
examples of tJie citizens. Of tJiis we have an instance in 
the three hundred soldiers who had pillaged the town of 
Rhegiuni. Tiie senate, of its ow'n authority, ordered 
them all to be put to deatli. In vain did the tribune 

^ At the expulsion of the decemvirs, a law was also enacted, that 
no mngistiate should be created from whom an appeal could not be 
made to the people f ma^isiratus sine provocaliove. Tit, Liv^ 
ook itf. ^ j 5.) by which the people meant to aholish tiie diclator- 

wil in! I'fi" y'u" we see Hint this law 

h observed than the others bad been. 

fact! IrinnPfn'lT' incerta exislimatione 

nunoin^-. ““"'’“'i®"’ J'issit ct Ma:liunijure ctesuiu pro- 

nunciavit, etiamsi regm enmine insons tuerit, qui vocatiis a nia- 

gis^tro cquitum, ad dictatorem non venisset.” Z.iv. Hb iv 
^ 1 ■ • • • 


Flaccus remonstrate against so severe an exertion of pub- 
lic justice on Roman citizens; the senate, says Valerius 
Maximus, nevertheless persisted in its resolution.*^ 

All these laws for securing the lives of the citizens, had 
hitherto been enacted without any mention being made of 
a punishment against those who should violate them. At 
last the celebrated Lex Porcia was passed, which sub- 
jected to banishment those who should cause a Roman 
citizen to be scourged and put to death. From a number 
of instances posterior to this law, we see tlrat it was not 
better observed than those before it had been : Caius 
(.Jracchus, therefore, caused the Lex Stmpronia to be en- 
acted, by wliich a new sanction was given to it. But this 
second law did not secure his own life, and that of his 
friends, better than the Lex Porcia had done that of liis 
brother, and those who had supported him: indeed, all the 
events wbicli took place about those times rendered it mani- 
fest that the evil was such as was beyond the power of any 
laws to cure. I shall here mention a fact which aftbrds a 
remarkable instance of the wautonness with whzch the 


Roman magistrates had accustomed themselves to take 
aw'ay the lives of the citizens. A citizen, named Memmius, 
having put up for the consulship, and publicly can- 
vassing for the same, in opposition to a man whom the 
tribune Saturninus supported, the latter caused him to be 
apprehended, and made him expire under blows in the 
public forum. The tribune even carried his insolence so 
far, as Cicero infoims us, as to give to this act of cruelty, 
transacted in the presence of the .whole people assembled, 
the outward form of a lawful act of public justice.** 


^ Val. Max. book ii, c. 7 . This author does not mentioD the 

J jrecise iiutiiber of those who were put to death on this occasion ; 
le only says that they were cxeciiteil fifty at a time, in difi'erenl 
successive days; but other authors make the number of tlieiii 
ainouut to four thousaiKl. bivy speaks of a whole legion.^ 
Legio campana gu<e Wiegium occupaveraty absessay deditione^facia^ 
securi percussa est. Tit. Lie. lib. xv. Epit . — I have here followed 
Fotybais, who says that only three oujidred were taken and 
l>rou«^ht to Rome. 

^ Tile fatal form of words femciatus carminaj used by the 
Roman magistrates, when they ordered a man to be put to death,, 
resounded (says Tally in his speech pro RabirioJ in the assembly 
of the people,* ill wbicli the censors bud forbidden the common 
oxecuiioner ever to ajijicar. I lictoFy coUiga manus. Caput 
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Nor \vere the Roman magistrates satisOed with com- 
mitting acts of injustice in their political capacity, and for 
the support of the power of that body of which they made 
a part. Avarice and private rapine were at last added to 
political ambition. The provinces were at first op- 
pressed and plundered. The calamity, in process of time, 
reached Italy itself, and the centre of the republic , till at 
last the Lex 'Culpumia de repetnndis was enacted to put a 
stop to it. By this law an action was given to the citizens 
and allies for the recovery of tlie money extorted froni 
them by magistrates, or men in power; and WieLexJunia 
afterwards added the penalty of banishment to the obliga- 
tion of making restitution. 

• But here another kind of disorder arose. The judges 

proved as corrupt, as the magistrates had been oppressive. 

They equally betrayed, in their own province, the cause of 

the republic with which they had been entrusted ; and 

rather chose to share in the plunder of the consuls, the 

pnetors, and the proconsuls, tlian put the laws in force 
against them. 


New expedients were, therefore, resorted to, in order 
to remedy this new evil. JLaws were made for judging 
and punishing the judges themselves ; and above all, con- 
tinual changes were made in the manner of composing their 
assemblies. But the malady lay too deep for common 
egaJ provisions to remedy. The guilty judges employed 
the same resources in order to avoid conviction, that the 
guilty magistrates had done; and those continual changes 

in the consti- 
tution of the judiciary bodies," instead of obviating the cor- 


cftlze * a/eh'ci j uj/ien rfiVo^Meni minsbeingaconsiderable 

consuisliiD nil n ®®"*^**'‘*® his canvassing with success for the 

took the alarm at 

pi.c..db^,e .ha, was fSV. “ 

presided/ we^rtaklDVrom “/ Y'"”" ''’® Pr^^r usually 

«fterlhe^asrni . i '"’dyo/ the senate, till some yeare 

Cains S. Gracchn*! ^nn V ^ ^empronia, proposed by 

from the equestrian order ^ tTI shouftl in future he taken 

from both orders equallv ’ “r* ^ ® jndges were to be taken 

uere, equally. The Lex Serviiia soon after pul the 
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ruption of the judges, only transferred to otlier men tlip 
profit arising from becoming guilty of it It was o-rowa 
^ be a general complaint, so early as tlie times "of the 
Gracchi, that no man who had money to give, could be 
brought to punishment/ Cicero says, that in his time, 
the same opinion was become settled and univereallv 
received ;* and hjs speeches are full of his lamentations 

Nor was the impunity of corrupt judges, the only evil 

under which the republic laboured. Coinmotioiis of the 

whole empire at ast took place. The liorrid vexations, 

an afterwar^ the acquittal, of Aquilius, proconsul of 

byna, and of some others, who had been guilty of the 

same crime^ drove the provinces of Asia to desperation ■ 

and It WM then, that the terrible war of tiie Mithridates 

arose, which was ushered in by the death of eio-htv 

thousand Romans, massacred in one day, in all tlie cltie^ 
of Asia." 


public judgments not only thus failed of 
the end for which they had been established ; they even 
became, at last, new means of oppression added to those 

Which already existed. Citizens possessed of wealth per- 
sons obnoxious to particular bodies, or the few magistrates 
who attempted lo stem the torrent of the general corrup- 
tion, were accused and condemned; while Piso, of whom 
Cicero, in his speech against him, relates things which 
make the reader shudder with horror, and Verres, who 

had been guilty of enormities of the same kind, escaped 
unpunished. 


equestrian order agai a in possession of the judgments, and after 
some years the Lex Livia restored them entirely to the senate. The 
Lex Piautia enacted afterwards, that the judges should be taken 
from the three orders ^ the senatorian, equestrian, and plebeian, 
Lhe J^x Corneliay framed by the dictator Sylla, enacted a<rain 
that the judges should be entirely taken from the hody of’ the 
senate. The Lex Aurelia ordered anew, that they should be taken 
from the three orders. Pompey made afterwards a change in their 
number, which he fixed at scveuty-five,and in the manner of elect- 
ing them. And lastly, Ctesar entirely restored the judgments to 
the order of the senate. 

^ App. de Bell. Civ. 

® Act. in Verr. i. § i. 

^ Appiaii. 
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Hence a wa7 arose still more formidable than the 
fonner and the dangers of which we wonder that Rome 

Lris able to siinnount. The greatest part of the Italians 
^Ivolted at once, exasperated by the tyranny of the pubhc 

l^fl^nents- and we find in Cicero, who informs us of the 

cause of this revolt, which was called the Social war, a very 
republic, and of the perversion that had been made of 

Recovery of money extorted by magistrates was first pro- 
nounded by the tribune Calpurnius Piso. A nuinber of 
oUier laws to tlie same effect, continually more and more 
severe, have followed ; but so many persons have been 
nc'cused, so many condemned, so formidable a war has 
been excited in Italy by the terror of the public judg- 
ments, and, when the laws and judgments have been sus- 
pended, such an oppression and plunder of our allies has 
prevailed, that w e may truly say, that it is not by our own 
sfrength, but by the weakness of otliers, that we continue 

to exist” ‘‘ j , 

I have entered into these particulars with regard to the 

Roman common weal tli, because the facts on which they 
are o-rounded, are remarkable of themselves, and yet no 
just conclusion could be drawn from them, unless a series 
of them were presented to the reader. Nor are w'e to ac- 
count for these fects, by the luxury which prevailed in 
the latter ages of tlie republic, by the corruption of the 
manners of &e citizens, tlieir degeneracy from their an-^ 
cient principles, and such-like loose general phrases, 
which may perhaps be useful to express the manner itself 
in which the evil became mauifested, but by no means 
account for the causes of it 

The above disorders arose from the very nature of the 
government of the republic, of a government in which the 
executive and supreme power being made to centre in the 
body of those iu whom the people had once placed their 
confidence, there remained no other effectual power iu the 


“ See Cic.deQ^. lib. ii. §75. 
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over that body, continually gave a share in this e.xecutive 
authority to those whom they entrusted with the care of 
their interests, they increased tlie evils they complained 
'‘ were at every attempt they made to remedy them ; 
and instead of raising up opponents to those who were be- 
come the enemies of their liberty, as it was tlieir intention 
to do, they contmually supplied them with new as- 

S O 0 1 OL ■ 

From this situation of affairs, flowed, as an unavoidable 

consequence, that continual desertion of tlie cause of the 

l^ople, which, even in time of revolutions, when the pas- 
sions of the people themselves were roused, and they were 
in a great degree united, manifested itself iu so remark- 
manner. We may trace the symptoms of tJie great 

^ of its^duration! 

In Rome, while small and poor, it rendered vain whatever 

rights or power the people possessed, and blasted all their 
endeavours to defend their liberty, in tlie same manner as, 
in the more splendid ages of the commonwealth, it ren- 
dered the most salutary regulations utterly fruitless, and 
instomental to the ambition and avarice ofafew^ 
Ihe prodigious fortune of the republic, in short, did uot 

disorder, it ouly^gave full scope to it. 

But if we turn our view towards the history of the 
liOglish nation, we shall see how, from a government iu 
which the above defects did not exist, dififereut conse- 
quences have followed: how cordially all ranks of men 
have always united together to lay under proper restraints 
this executive power, which they knew could never be 
tlieir own. In times of public revolutions, the greatest 
care, as we have before observed, was taken to ascertain 
the limits of that power; and, after peace had been re- 
stored to tlie state, those who remained at the head of the 
nation continued to manifest an unw'earied jealousy in 

maintaining those advantages whicli the united efforts of 
ail had obtained. 

Thus it was made one of the articles ofniaffna charta^ 
that the executive power should uot touch the person of 
the subject, but in cousequence of a judgment passed 
upon him by his peers: and so great was afterwards the 

in maintaining this law, that the trial by 
jury, that admirable mode of proceeding which so eflec- 
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t^lly secures the subject against all the invasions of 
power, even (what seemed so difficult to attain) against 
those which might be made under the sanction of the Ju- 
dicial autliority, lias been preserved to this day. It has 
even been preserved in all its original purity, though the 
same lias been successively suffered to decay, and then to 
be lost, in the other countries of Europe, where it had 
been foniierly known.* Nay, though this privilege, of 
being tried by one’s peers, was at first a privilege of con- 
querors and masters, exclusively appropriated to those 
parts of nations which had originally invaded and subdued 
the rest by arms, it has in England been successively ex- 
tended to every order of the people. 

And not only the person, but also the property of the 
individual has "been secured against all arbitrary attempts 
from the executive power, and the latter has been succes- 
sively restrained from touching any part of the property of 
the subject, even under pretence of the necessities of tlie 
state, any otherwise tlian by the free grant of the repre- 
sentatives of the people. Nay, so true and persevering 
lias been the zeal of these representatives, in asserting on 
that account the interests of the nation, from which they 
could not "separate their own, that this privilege of taxing 
themselves, (which was in the beginning grounded on a 
most precarious tenure, and only a mode of governing 
adopt^ by the sovereign for the sake of his own conve- 
nience,) has become, in length of time, a settled right of 


' The trial by jui^ was iu use among the Normans long before 
tliey came over to England ; but it is now utterly lost in that pro- 
vince : it even began ^very early to degenerate there from its first 
institution^ ■we see in Hale’s History oj' the Comniou Imio o/* 
Englondy that the unanimity among jurymen was not required i n 
Normandy foi making a verdict a good verdict; but when jury- 
nien dissented, a number of them Avas taken out, and others added 
in their stead, till an unanimity was procured. In Sweden, 

where, according to the opinion of the learned in that country, the 

trial by jury had its first origin, only some forms of that institution 
arc now preserved in the lower courts in the country, where sets of 

jurymen are esmblished for life, and have a salary accordinglv. 

bee Robinson’s State o/ Wen.-And in Scotland, the vicinity of 
England has not been able to preserve to the trial by jury itsee- 

^ Jurymen is hot required 

drciswe ^ ^ ^ verdict 5 but the majority is 


the people, which the sovereign has found it at last neces- 
sai V solemnly and repeatedly to acknowledge. 

nii'ed dTri^ht ap- 

inere oreservntim "obler use than the 

U» Sv'!,r,™ of till, riglif, II, e, have rained 

shewn hv him of having the greatest attention 

fhem ^ Thus r? '"to 'vith 
Of Lng^hsh subjects (to whatever other people Shran 

?o^4rMment oT’tlm- 

who, by reason of"thr"’*'^ V^-'' 'epresentatives, 

wmi bitSlIv't they possess, are^both 

and Ki' ‘do i?. them, 

eshhllhllJr^’n commons have not rested satis6ed with 

naicateci, vyithoiit loss of time, that great rio-htofthe 
anH"l"’ f" ”i V® bulwark of all others 

extended their care to abuses of every kind 

power "ifT- for instance, which the exLutive 

P 'ver had imperceptibly assumed to itself, botli with re- 

“Peradon of the conimoin, at the bcfrioDiD.^ of a 

^ rii IS to o^ppoint four Efraiid conifnittpos HTIia ic ^ 

XolrJ'Vr j^dee,'^‘„'otrr 'T,' 

•luring: the whole^sSn!®*' committee, 
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spect to the person and property of the individual, was 
abroo-ated by the act which abolished the court of star- 
chamber; and the crown was thus brought back to its 
true constitutional office, viz. the countenancing, and sup- 
porting with its strength, the execution of the laws. 

The^ubsequent endeavours of the legislature have car- 
ried even to a still greater extent the above privileges of 
the people. Tliey have moreover succeeded in restraining 
the crown from any attempt to seize and confine, even for 
the shortest lime, the person of the subject, unless it be in 
the cases ascertained by the law, of which the judges of it 
are to decide. 

Nor has this extensive unexampled freedom, at the ex- 
pence of the executive pow er, been made, as we might be 
inclinable to Uiink, the exclusive appropriated privilege of 
the great and powerful. It is to be enjoyed alike by all 
ranks of subjects: nay, it was the injury done to a com- 
mon citizen that gave existence to the act which has com- 
pleted the security of tliis interesting branch of public 
liberty. “ The oppression of an obscure iudividuaV' says 
judge Blacksione, ** gave rise to the famous habeas corpus 
act;'* Junius has quoted this observation of the judge; and 
the same is well w orth repeating a third time, for the just 
idea it conveys of that readiness of all orders of men to 
unite in defence of common liberty, wffiich is a character- 
istic circumstance in tlie English government.^ 

And this general miion, in favour of public liberty, has 
not been confined to the framing of laws for its security: 
it has operated with no less vigour in bringing to punish- 
ment such as have ventured to infringe them; and the so- 
vereign has constantly found it necessary to give up the 

■violator lof those laws, even when his own servants, to 
the justice of their country, 

*1 bus we find, so early as the reign of Edward tlie first, 
judges who were convicted of having committed exactions 
ill the exercise of their offices, to have been condemned by 


' Tlie indiviilual here alluded to was one Francis Jeaks wlio 
having made a motion at Guildbull, in the year 36^6, toTeiHion 
the king for a new |)arhatnenl, was examined behu'e the privy 
.conucil, and afterwards cQmmitted to the Gate-house, where he 
was kept about two mouths^ through the delays made bv the sevc- 
ral judees to vvhotr. he applied, in granting him a habeas corpus. 
— bee theS/n^e Iriaisj vol. vii, auuo 1676, 
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a sentence of parliament™ From the immense fines which 
were laid upon them, and which it seems they were in a 
condition to psiy, we may indeed conclude that, in those 

early ages of the constitution, the remedy was applied 
rather late to the disorder ; but yet it was at last appTedf 
Under Richard the second, examples of the same kind 
were renewed. Michael de la Pole, earl of Suffolk, who 
had been lord chancellor of the kingdom, the duke of Ire- 
land, and the archbishop of York, having abused the^r 
power by carrjung on designs that were subversive of 
public hbeitj, were declared guilty of high treason : and 
a number of judges who, in their judicial capacity, had 

acted as their instruments, were involved in the sanie con- 
demnation." 

Under the reign of Henry the eighth, sir Thomas Emp- 
son and Edmund Dudley, who had been the promoter of 
the exacbons committed under the preceding reiffn, fell 
victims to the zeal of the commons for vindicating the 
cause of the people. Under king James the first, lord 
chancellor Bacon experienced, that neither his higli dig- 
nity, nor great personal qualifications, could screen him 
trom having tlie severest censure passed upon him, for the 

chief justice of the king’s bench. 
«as fined 7000 marks; sir Thomas VVayland, chief justice of the 
common picas, had Ins whole estate forfeited; and sir Adam de 

otrattOD, chief baron of the exchequer, was fined 34,000 marks. 

R..11 conspicuous among these judges were sir Robert 

Helknap, aud sir Robert Tresilian, chief justice of the kino’s 
oench. 1 he latter had drawn up a string of questions calculated 
conter a despotic authority on the crown, or rather on the 
ministers above named, who had found means to render them- 
selves entire masters of the person of the king. These questions 
SIP Robert Tresilian proposed to the judges, who had been 
summoned for that purpose, and they gave thelropinions in favour 

these opinions of the judges, among others, 
euued to no less than to aiinihilote, at one stroke, all the rights of 
^lie commons, by taking from them that important privilege men- 

*1 k of starting and freely discussing whatever subjects 

ot debate they think proper; the commons were to he restrained 

under pain of being punished as traitors, from proceeding upon 

besides those limited to them by the king. AH those 

Who had had a hand in the above declarations of the judges, were 

attainted of high treason Some were hanged: among them was 

sir Robert Tresilian; and the others were oniv banished, at the 

ntcrcession of the bishops. — See the Pari, History qf England^ 

* * 1 ^ ^ 
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corrupt practices of which he had suffered himself to be- 
come guilty. And under Charles the firsb the judges 


having attemptetl to imitate the example of tlie judges 
under Richard the second, by delivering opinions sub- 
versive of tlie rights of the people^ found the same spirit of 
watchfulness in the commons, as had proved the ruin of 
tlie former. Lord Finch, keeper of the ^eat seal, was 
obliged to fly beyond sea. The judges Davenport and 
Crawley were imprisoned: and judge Berkley was seized 
while sitting upon the bench, as we find in RushwortJi. 

In the reign of Charles the second, we again find fresh 
instances of the vigilance of the commons. Sir William 
Scroggs, lord chief justice of the king’s bench, sir Francis 
North, chief justice of the common pleas, sir Thomas 
Jones, one of the judges of the king*s bench, and sir 
Richard Weston, one of the barons of the exchequer, were 
impeached by the commons, for partialities shewn by 
them in the administration of justice; and chief justice 
Scroggs, against whom some positive charges were well 
proved, was removed from his employments. 

The several exomples offered here to the reader, have 
•been taken from several different periods of the English 
history, in order to shew that neither the influence, nor 
the dignity, of the infractors of the laws, even when tliey 
have been the nearest servants of the crown, have ever 
been able to check the zeal of the commons in asserting 
the rights of the people. Other examples might perhaps 
be related to the same purpose ; though the whole number 
of those to be met with, will, upon iiiquiiy, be found the 
smaller, because the danger of infriu^ins: the laws has 
always been indubitable. 

So much regularity has even, from all tlie circum- 
stances above mentioned, been introduced into the opera- 
bons of the executive power in England; such an exact 
justice have the people been accustomed, in consequence 
to expect from that quarter, that even the sovereign, fo^ 
Ins haviiig once suffered liimself personally to violate the 
Scdety of the subject, did not escape severe ceusure. The 
attack made by oi der of Charles the second, on the person 

nlaVh" "'‘h astonishment: 
“"1 of private passion, on the 

‘!'e/?''ere.gu (a piece of self-indulgence with re- 
ourd to inferiors, whicli whole classes of individuals iu 


OF ENGLAND. 



19 !) 


certain countries almost think that they have a right to) 
excited a general ferment. “ This event,” says Bishop 
Burnet, “ put the house of commons in a furious uproar. 
It gave great advantages to all those who opposed the 
court; and the names of the court and country party, 
which till now had seemed to be forgotten, were a»ain 

revived.” ® ® 


peculiar strengtii 
England, another 


1 hpsc arc t iie Itmitations that have been set, in the 
English government, on the operations of tlie executive 
powder, limitations to which we find nothing comparable 
in any other free states, ancient or modern ; and which are 
ownng, as we have seen, to that very circumstance which 
seemed at first sight to prevent the possibilitv of them, 1 
mean the greatness and unity of that power ; the effect 
of w'hich has been, in the event, to unite upon the same 
object, the view's and efforts of all orders of the people. 

From this circumstance, that is, the 

and stability of the executive pow'er in ^ , 

most advantageous consequence has followed, (which has 
been before taken notice of, and which it is not improper 
to mention again here, as this chapter is intended to con- 
firm the principles laid down in the former ones,) 1 mean 
the unremitted continuance of the same general union 
among all ranks of men, and the spirit of mutual justice 
which thereby continues to be diffused through all orders 
of subjects. 

Though surrounded by the many boundaries that have 
j ust now been descri bed, the crown, we must observe, has 
preserved its prerogative undivided: it still possesses its 
wdiole effective strength, and is only tied by its own en- 
gagenients, and the consideration of what it owes to its 
dearest interests. 


The great, or wealthy men in the nation, who, assisted 
by the body of the people, have succeeded in reducing the 
exercise of its authority within such well-defined limits, 
can have no expectation that it wdll continue to confine 
itself to them, any longer than they themselves continue, 
by the justice of their own conduct, to deserve that sup- 


° Sec Burnet’s History y vol. i. auno An act of parlia- 

uieiit was made on this occasion, for giving a farther extent to the 
provisions before made for the personal security of the subject; 
ivhicL is still called the Coventry act. 
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port of the people which alone can make tJiem appear of 
any consequence in the eye of the sovereign j no probable 
hopes that the crown will continue to observe those laws 
by which their wealtli, dignity, liberty, are protected, any 
longer than they themselves also continue to observe 

them. 

Nay more, all those claims of their rights which they 
continue to make against the crown, are encouragements 
which they give to the rest of the people to assert their 
own rights against them. Their constant opposition to all 
arbitrary proceedings of that power, is a continual decla- 
ration they make against any acts of oppression, which the 
superior advantages they enjoy, might entice them to 
commit on their inferior fellow-subjects. Nor was that 
severe censure, for instance, which they concurred in pass- 
ing on an unguarded violent action of their sovereign, 
only a restraint put on the personal actions of future 
English kings: no, it was a much more extensive provi- 
sion for the securing of public liberty j it w'as a solemn 
engagement entered into by all the powerful men in the 
state to the whole body of the people, scrupulously to re- 
spect the person of the lowest among them. 

And indeed the constant tenor of the conduct even of 
the two houses of parliament shew's us, that the above ob- 
servations are not mattei's of mere speculation. From the 
earliest times we see the members of the house of commons 
to have been very cautious not to assume any distinction 
that might alienate from them the affections of the rest of 
the people.P Whenever those privileges which were ne- 
cessiuy to them for the discharge of their trust have proved 

burdensome to the community, tl»ey have retreuched them. 

And those of their members who liave applied either these 
pnvileges, or in general that influence which they derived 

peacl" dIeTem"!e?s"’’of' tl.fr®'’ '^7“ 

w lialeVcr above the rest of the peopI*J ®XTu.av‘re® 

pnsou by any justice of the peijc f and f e S 7 

matters, ti.eir only privileVe is to bf ree from aLXXfri*® 

lliey may be sue j “b forty days after ? but . 

^luring that time, ** goirdsj for auy just deb%- 
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from their situation, to any oppressive purposes, they 
themselves have endeavoured to bring to punishment. 

Thus, we see, tliat, in the reign of James the first, sir 
Oiles Moinpesson, a member of tlie house of commons, 
having been guilty of monopolies and other acts of great 
oppression on the people, w^as not only expelled, but im- 
peached and prosecuted with the greatest warmth by the 
house, and finally condemned by the lords to be publicly 
degraded from his rank of a knight, held for ever an in- 
famous person, and imprisoned during life. 

In the same reign, sir John Ben net, who was also a 
member of the house of commons, having been found to 
have been guilty of several corrupt practices, in his capa- 
city of judge of the prerogative court of Canterbury, such 
as taking exorbitant fees, and the like, was expelled the 
house, aud prosecuted for these offences. 

In the year 1641, Mr, Henry Benson, member. for 
Kuaresborough, having been detected in selling protec- 
tions, experienced likewise the indignation of the house, 
and w as expelled. 

In fine, in order as it were to make it completely noto- 
rious, that neither the condition of representative of the 
people, nor even any degree of influence in their house, 
could excuse any one of them from strictly observing the 
rules of justice, the commons did on one occasion pass the 
most severe censure they had power to inflict, upon their 
speaker himself, for having, in a single instance, attempted 
to convert the discharge of his duty as speaker into a 
means of private emolument. Sir John Trevor, speaker 
of the house of commons, having, in the sixtli year of the 
reign of king William, received a thousand guineas 
from the city of London, as a gratuity for tlie trouble 
he had taken with regard to the passing of the orphan 
bill,” was voted guilty of a high crime and misdemeanor, 
and expelled the house. Even the inconsiderable sum of 
tw enty guineas which Mr- Hungerford, another member 
of that house, had been weak enough to accept on the same 
score, was looked upon as deserving the notice of the 
house; and he was likewise expelled.*! 

Other examples of the attention of the house of couiuious to 
the conduct of their members, might be produced, either before, 
or after, that which is mentioned here. The reader may, for in- 
stance, see the relation of their proceedings in the affair of be 
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If we turn our view towards tlie house of lords, we shall 
find that they also iiave constantly taken care, that their 
peculiar privileges should not prove impediinenfs to the 
common justice which is due to the rest of the people.*^ 
They have constantly agreed to every just proposal that 
has been made to them on tliat subject by the commons: 
and indeed, if we consider the numerous aiid oppressive 
privileges claimed by the nobles in most other countries^ 
and tJie vehement spirit with which they are commonly 
asserted, we shall think it no small praise to the body of 
the nobility in England, and also to the na:urc of that 
government of which they make a part, that it has been 
by their free consent that their privileges have been con- 
fined to what they now arej that is to saVf to no more, in 
general, than what is necessary to the accomplishment of 
the end and constitutional design of that house. 

In the exercise of their judicial authority with regard to 
civil^ matters, the lords have manifested a spirit of ecjuity 
nowise inferior to that which they have shewn in their 
legislative capacity. They have, in the discharge of that 
function, which of all others is so liable to create tempta- 
tions, shewn an uncorruptness really superior to what any 
judicial assembly in any other nation can boast. Nor do 
1 think that I run any risk of being contradicted, when I 
say that the conduct of the house of lords, in their civil 
judicial capacity, has constantly been such as has kept 
tliern above the reach ofeven suspicion or slander. 

privilege which they enjoy, of exclusively 
iry mg their own members, in case of any accusation that 

shrht^i^-^V ^ privilege which we might at first 

meut nl'f to the idea of a regular govern- 

CODstantlj been made use of by the lords to do justice to 

cCrhiTblc woomLn'!'*“f’ ’ “r'l “ ‘''“t of 'lie 

sire to llic poor for wbieh "i®"* sctieoie particularly uppres- 

111 case of a mihiir. members were expelled; 

peace, a peer inav be mm a simple breacli of the 

of tbe peace : an/peers arc 'lo^lie^f justice 

they are at all limcs free frnnl° regard to civil matters, 

against their effects in tl o arrests 5 but execution may be had 

subject,. ®‘'®“®«‘» '““‘e same manuer as against those of other 
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their fellow-subjects; and if we cast our eyes either on 
the collection of the state trials, or on the history of Eno-- 
lancl, we shall find very few examples, if any, of a peel*" 
really guilty of the offence laid to his charge, that has de- 
rived any advantage from his not being tried by a iurv of 
commoners, j j j 

Nor has this just and moderate conduct of the two 
houses of parlianicnt in the exercise of their powers fa 
moderation so unlike what has been related of the conduct 
of the powerful men in the Roman republic) been the 
only happy consequence of that salutary jealousy which 
those two bodies entertain of tlie power of the crown. 
The same motive has also engaged them to exert their 
utmost endeavours to put the courts of justice under pro- 
per restraints : a point of the highest importance to public 
liberty. * 

They have, from the earliest times, preferred complaints 
against the influence of the crown over these courts, and 
at last procured laws to be enacted in order to prevent it: 
all which measures, we must observe, were strong decla- 
rations that no subjects were to think themselves'exempt 
from submitting to the unifonii course of the law. And 
the severe examples which they have concurred to make 
on those judges who had rendered themselves the instru- 
ments of the passions of the sovereign, or of the views of his 
ministers, are also awful warnings to the judges who have 
succeeded them, never to attempt to deviate in favour of 
any, Uie most powerful, individuals, from that straight 
line of justice, which the joint wisdom of the three 
branches of the legislature has once marked out to them. 

This singular situation of the English judges relatively 
to the three constitueut powers of the state, (and also tlie 
formidable support which they are certain to receive from 
them as long as they continue to be the faithful ministers 
of .justice) has at last created such an impartiality in the 
distribution of public justice in England, has introduced 
into the courts of Jaw the practice of such a thorough dis- 
regard of either the influence or wealth of the contending 
parties, and yirocured to every individual, both such an 
easy access to these courts, and such a certainty of redress 
m them, as are not to be paralleled in any other govern- 
ment. Philip de Coniines, so long as three hundred years 
commended in strong terms the exactness with which 
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justice is doue iu England to all rauks of subjects ;« and 

the impartiality with which the same is administered in 
^ •au --ill cfcate the suipi’isc 


tliese days, will, with still more 

of every stranger who has an opportunity of observing the 

customs of this couo.try.^ i *1 1 . 

Indeed, to such a degree of impartiality has Uie admi- 
nistration of public justice been brought in England, that 
it is saying nothing beyond the exact ti'utli, to affirm that 
any violation of the laws, though perpetrated by men of 
tlie most extensive influence, nay, though committed by 
tlie special direction of tlie very first servants of the 
crown, will be publicly and completely redressed. And 
the very lowest of subjects will obtain such redress, if he 
has but spirit enough to stand fortli, and appeal to the 
laws of his country. Most extraordinary circumstances 
these I which those who know the difficulty that there is 
in establishing just laws among mankind, and in providing 
afterwards for their due execution, only find credible be- 
cause they are matters of fact, and can begin to account 
for, only when they look up to the constitution of the 
government itself ; that is to say, when they consider the 
circumstances in which the executive power of the crown, 
is placed iu relation to tlie two bodies tliat concur vvitli it 



pig* 20 of this work, 
t A little after 1 came to England for the first time (if tli 
reader will girc me leave to make mention of myself in this case 
an action was brought in a court of justice against a prince ver 
nearly related to the crown 5 and a noble lord was also, muc 

about that time, engaged in a law-suit for the property of som 
valuable load mines in Yorkshire. 1 could not but observe, iho 
in both these cases a decision was given against the two mos 
f Parties: though 1 wondered but little at this, because 
bad before heard much of the impartiality of the law proceeding 

« I. f Prepared to see instances of that kind, Bu 

1 confess, was that nobody nppeare< 
to be ID the least so, not even at the strictness with which the or 

particularly in the former case 
In and that thosc proceedings which 1 was dispose' 

which enmJ ^ instances of justice, to the production g 
commnn i * pcculiar to the times, at least some un 

moTor lp!cV”®“'' **'*'‘V must hav 

heard sneak •* ^*^*^* ^ere looked upon by iSl those whom 

and exDectpfl nothing more than the commo 

stroDff indiirpm things. This circumstance became 

nientliv which sueh^ff enquire into the nature of a govern 
meni dj wuich such effects were produced. 



to form the legislature, the circuuistauces iu which those 
two assemblies are placed iu relation to the crown, and to 
each other, and the situation in which all the three find 
themselves with respect to the whole body of the people.^ 

above made with respect to the impartiality 
with which justice is, in all cases, adminWred in England, not 
being of a nature to be proved by alleging single facts, 1 have 
entered in o no particulars on that account. However, I have 

subjoined here two cases which, 1 think, cannot but appear re- 
markable to the reader. 1 r 

The first is the case of the prosecution commenced in the year 
1763 , by some journeymen printers, against the king’s messen- 
gers, for apprehending and imprisoning them for a short time, bv 
virtue of a general warrant from the secretaries of state : and that 
which was afterwards carried on by another private individual 
against one of the secretaries iheniselves. In these actions all 
the ordinary forms of proceeding used in cases of actions between 
private subjects were strictly adhered to.; and both the secretary 
of state, aud the messengers, were, in the end, condemned. YeL 
which It IS fit the reader should observe, from all the circum^ 
stances that accompanied this aflair, it is difficult to propose a 
case in which ministers couldj of themselves, be under greater 
temptations to exert an undue influence to hinder the ordinary 
coiii-se of justice. Nor were the acU for which those minister 
were condeinned, acts of evident oppression, which nobody could 
be found to justify. They had done nothing but follow a practice 
of which they found several precedents established in their 
offices; and their cascj if I am well informed, was such, that 
most individuals, under similar circumstances, would have tbouo'ht 
themselves authorised to have acted as they had ilone. ^ 

The second case 1 propose to relate, aftorcls a singular instance 
of the confidence with which all subjects in England claim what 
they think their just rights, aud of tiie certainty with which the 
remedies of the Jaw are in all cases open to them. The fact I 
mean, is the arrest executed in the reign of queen Aniie, in the 
•year lyob, 011 the person of the Russian ambassador, by-taking 
-him out of his coach for the sum of fifty pounds. Anti the conse- 
quence that followed this ftict are still more remarkable. The 
czar highly resented this affront, and demanded that the.i^heriff’of 
Middlesex, and all others concerned in tlie arrest, should be pu- 
nished ivith instant death. “ But the queen,” (to the amaze- 
ment of that despotic court, says judge Blackstone, from whom 1 
borrow this fact) “ the queen directed the secretary of state to in- 
lorm him, that she could inflict no punishment upon any, the 
meanest, of her subjects, unless warranted by the law of the land.” 
An act wi« afterwards passed to free from arrests the persons of 
foreign ministers, and such of their servants as they have deli- 
Yered a list of, to the secretary of state. “ A copy of this net 
elegantly engrossed and illuminated,” .continues judge Black! 

T 
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In fine, a very remarkable circumstance in the Englisli 
government, (and which alone evinces something peculiar 
and excellent in its nature) is that spirit of extreme mild- 
ness with which justice, in criminal cases, is administered 
in England; a point with regard to which England dif- 
fers from all other countries in the world. 

When we consider tJie punishments in use in the other 
states of Europe, w e wonder how men can be brought to 
treat their fellow-creatures with so much cruelty; and the 
bare consideration of those punishments w'oald sufficiently 
convince us, supposing we did not know the fact from 
other circumstances, that the men in those states who 
frame the law's, and preside over their execution, have 
little apprehension that either they, or their friends, will 
ever fall victims to those laws which they thus rashly 
establish. 

In the Roman republic, circumstances of tlie same nature 

with those just mentioned, were also productive of the 

greatest defects in the kind of criminal justice which took 

place in it. That class of citizens who were at the head 

of the republic, and w'ho knew how mutually to exempt 

each other from the operation of any too severe laws or 

practice, not only allowed themselves great liberties, as 

we have seen, in disposing of the lives of the inferior 

citizens, but had also introduced into the exercise of the 

illegal pow'ei*s they assumed to themselves in that respect 
a great degree of cruelty.'^ * 

Nor were things more happily conducted in the Grecian 
republics. From their democratical nature, and the fre« 
quent revoluHons to which they were subject, we iiatu- 
rally expect to see that authority to' have been used witli 

hivp"^I.n h ^ enjoyed it must have known to 

nfp vioff Pi'ccanous ; yet, such were the effects of 

snfrit both those very revolutions, that a 

spirit botli of great irregularity and cruelty had taken 

clmmissionS'trdeUvcrit’”’ ““ ®n»bas8ador extraordinary 

w nni ’ _ 


ordered eitizens to 



a much more common ewe ordPraH tlf.„ . 

which they calledl^r^ycm Arc* iWera 5 
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place among the Greeks, in the exercise of the pow'er of 
inflicting punishments. Tlie very harsh laws of Draco 
are well known, of which it was said, tliat they were not 
written with ink, but with blood. The severe laws of 
the twelve tables among the Romans, were in great part 
brought over from Greece. And it was an opinion com- 
monly received in Rome, that the cruelties practised b}' 
the magistrates on the citizens, were only imitations of 
tJie examples which the Greeks had given them.* 

Ill flne, the use of torture, that method of administering 
justice in which folly may be said to be added to cruelty, 
had been adopted by the Greeks, in consequence of the 
same causes wliicli had concurred to produce the irregu- 
larity ol their criminal justice* And the same practice 
continues, in these da^'s, to prevail on the continent of 
Europe, in consequence of that general arraugenieut of 
tilings, which creates lliere such a carelessness about 
remedying tlie abuses of public authority. 

But the nature of that same government which has pro- 
cured to the people of England all the advantages we- 
have before described, has, with still more reason, freed 

them from the most oppressive abuses which prevail in 
other countries. 

1 hat wanton ness in disposing of the dearest rights of 
mail kind, those insults upon human nature, of which the 
frame of the governments established in other states, un- 
avoidably becomes more or less productive, are entirely 
banisfied from a nation which lias the happiness of having 
its interests taken care ot^ by men who continue to be 
themselves exposed to the pressure of tliose laws which 
they coucur in making, and of every tyrannic practice 
\vhich they suffer to be introduced, by men whom the 
advantages which they possess above the rest of the 
people, render only more exposed to the abuses they are 
appointed to prevent, only more alive to the danger 
agmnst which it is tlieir duty to defeud the community. 

Hence we see that the use of torture has, from the ear- 
nest times, been utterly unknown in England. And all 

* Effisar expressly reproaches tbe Greeks with this fact, iu his 
speech in favour of the accomplices of Catiline, which Sullust 
as transmitted to us.— Serf eodein illo tempore^ Grcecife morem 
(tnajores uostri) verberibus anmiadvertebant in civeis. rfe 
fidemnatis ultimum suppUctu7n sutnptum,^ • 
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attempts to introduce it, whatever might be tlie power 
of those who made them, or tlie circumstances in which 
they renewed their endeavours,’ have been strenuously 
opposed, and defeated.^ 

Hence also arose that remarkable forbearance in the 
English laws, to use any cruel severity in the punishments 
which experience shewed it was necessary for the preser- 
vation of society to establish : and tlie utmost vengeance 
of these laws, even against the most enormous oflf'enders, 
never extends beyond the simple deprivation of liie/ 

' Na)', so anxious has the Englisli legislature been to 
establish mercy, even to convicted offenders, as a funda- 
mental pi inciple of the government of England, that they 
made it an express article of that great public compact, 
which was framed at the hnportant sera of the revoluticm, 
tliat “ no cruel and nnnsual punishments shoold be 
used/’® They even endeavoured, by adding a* clause for 
tliat purpose to the oath which kings were thenceforwards 
to take at their coronation, as it were to render it an ever- 
lasting obligation of English kings, to make justice to* be 
“ executed with mercy/’** 


y The reader may on this subject sec ag^in the note in pag. loO 
of this work, where the opposilioa U mentioned, that Wiis made 
to the earl ol Suffolk, ana the duke of Exeter, wlien.they at- 
tempted to introduce the practice of torture: this even was one 
of the causes for which the latter was afterwards impeached. — ^Thc 
reader is also referred to the note which follows that which has 
jnst been quoted, in which the solemn declaration is related which. 
Uic judges gave against the practice of torture, in the case of 
Felton, who had assassinated the duke of Buckingham. 

* A very singular instance occurs in the history of the year 
twa, of the caie of the English legislature not to suffer precedents 
cruel ^ctiees to he introduced. During the time that those 
eunceriicd in the gun-powder plot were under sentence of deaths 
a moUon was made in the house of commons to petition the kiiiff, 

^ at the execution might he staid, in order to consider of s'ome 
extraordinary pun^hment to be inflicted upon them: hut this' 

A P*^F;osal of the same kind was also made 

of lords where it was dropped.— See the ParXiamen- 

History England^ vol. v. anno l605. 

Art. X.— “ Excessive bail ought not 

of ‘'*e. English legislature, which 
led offeuders, have still more engaged them to make provisions 
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CFL\P. XVII. 

A MORE INWARD VIEW OF THE ENGLISH GOVERNMENT 
than has HITHERTO BEEN OFFERED TO THE READER. 
^TOTAL DIFFERENCE BETWEEN THE ENGLISH MONAR- 
CHY, AS A MONARCHY, AND ALL THOSE WITH WHICH 
WE ARE ACQUAINTED. 

4 


The doctrine constantly maintained in this work 
{•and which has, I think, been sufficiently supported by 
facts and comparisons drawn from the history of other 
countries) is, that the remarkable liberty enjoyed by the 
English nation, is essentially owing to the impossibility 
under which their leaders, or in general all men of power 
among them, are placed, of invading and transferring to 
themselves any branch of the executive authority; which 
authority is exclusively vested, and firmly secured, in the 
crown. Hence the anxious care with which tJiose men 
continue to watch the exercise of that autliority. Hence’ 
their perseverance in observing every kind of engagement 
which themselves may Have entered into with the rest of 
the people. 

But here a consideration of a most important kind pre- 
sents itself. How comes the crown, in England, thus 
constantly to preserve to itself, as we see it does, the 
whole executive authority in the state, and moreover to 
iuspii*e the great men in the nation with that conduct' so 
advantageous to public liberty, which has just been men^ 
tioned ? All these are effects which we do not find^ 
upon examination, that the power of crowns has hitherto 
been able to produce in other countries. 

In all states of a monarchical form, we indeed see that 
those men whom their wealth, or their personal power of 

in favour of such persons as are only suspected and accused of 
having comiiiitteu offences of any kind. Hence the zeal with 
which tliey have availed theniseivcs of every important occasion,* 
such, for instance, as that of the revolution, to procure new con-* 
urnmtions to be given to the institution of the trial by jury, to the 
[aw^s on imprisonment, and in general to that system of criminal 
jurisprudence, of which a description has been given in the first 
l»art of this work, to which I refer the reader. . 
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any kind, has raised above the rest of the people, have 
foimed combinations ainon^ themselves to oppose the 
power of the monarch. But their views, ^ve must ob- 
serve, in forming these combinations^ were not by any. 
means to set general and inipartuil limitations to the so- 
vereign authority. They endeavoured to render them- 
selves entirely independent of that authority ; or even ut- 
terly to annihilate it, according to circumstances. 

Thus we see that in all the states of ancient Greece, the 
kings were at last destroyed aful exterminated. TJie same 
events happened in ltaly> where in remote times there 
existed for a while several kingdoms, as we learn both 
from the ancient historians, and the poets. And in Ronie^ 
we even know the manner in which such a revolution was 
brought about. 

. In more modern times, we see the numerous inonai chical 
sovereignties which had been raised in Italy on the ruins of 
the Roman empire, to have been successively destroyed by 
powerful factions; and circumstances of much the same 
nature have at different times taken place in the kingdoms 
established in the other parts of Europe. 

In Sweden, Denmark, and Poland; for instance, w^e 
find that the nobles have commonly reduced tlieir sove- 
reigns to the condition of simple presidents over their as- 
semblies, of mere ostensible heads of the government 
In Germany, and in France, countries where the mo- 
narchs being possessed of considerable demesnes, were 
better able to maintain tlieir power than the princes just 
mentioned, the nobles waged war against them sometimes 

singly,, and sometimes jointly; and events similar to these 

iKive successively happened in ScoUand, Spain, and the 
modern kingdoms of Italy. 

of standing forces 

SonVrf 'v-e have men- 

ornritfl ‘’f " ^ble .11 a course of time to assert the 

lug to keep up such forces, that, like tlie^ea^ern uio- 
narohs, and indeed like all the monarchs, thaT ever 

thoTtj! their au- 

"'■ England, without the 
•nerous prerogatives? how can it, under sne^um: 
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stances, preserve to itself the whole executive power in 
the state ? For here we must observe, the crown m Eng- 
land does not derive any support from what regular forces 
it has at its disposal ; and if we doubted this fa^:t, we need 
only look to the astonishing subordination in which the 
military is kept to the civil power, lo become convinced 
that the English, king is not indebted to his army for the 
preservation of his authority.^ ^ 

If we could suppose that the armies of the kings of 
Spam, or of r ranee, for instance, were, through some very 

extraordinary circumstance, all to vanish in one night, the 

I^wer of those sovereigns^ we must not doubt, would, ere* 
six months, be retluced to a mere shadow. They would 
immediately behold their prerogatives, however forniida- 

Be at present, invaded and dismembered : ** 
and supposing that regular governments, continued to 
exist, they would be reduced to have little more influence 
ui them, than the doges of Venice, or of Genoa, possess in 
the governments of those republics 

^ How, therefore, to' repeat the cjuestion once more, which 
IS one of the most interesting that can occur in politics 
how can the crown in England, without the assistance of 

any armed force, avoid those dangers to which all other 
sovereigns are exposed ? 

How can it, without any such force, accomplish even 
incomparably greater works than those sovereigns, ivith 
their povverfuli armies, are, we find, ia^ a condition to per- 
form ? How can it bear that universal effort, unknown 
in other monarchies, which, we have seen, is continually 
and openly exerted against it? How can it even con- 
tinue to resist it so powerfully as to preclude all indivi- 
duals whatever, from ever enterlaiiiing any views besides 
those of setting j ust and general’ limitations to the exercise 
of its authority ? How can it enforce the laws upon all 
subjects, indifiFerently; without injury or danger to* itself?. 
How can it, in fine, impress the minds of all the great 

men in* the state with such a lasting jealousy of its power, 

* 

^ Henry VIII. kept no standing army. 

^ ° As was the case in the several kingdoms into, which the Spa- 
nish monarchy was formerly divided; and, in not very remote 
tunes, in France itself. 

^ Or than the kings of Sweden were allowed to enjoy, before 
the last revolution in that country. 
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as to iiccossitate them, even in the exercise of their un- 
doubted rights and privileges, to continue to court and 
deserve the affection of the rest of the people? 

Those great men, I shall answer, who even in quiet 
times prove so formidable to other nionarchs, are in Eng- 
land divided into two assemblies ; and such, it is neces- 
sary to add, are the principles upon which this division is 
made, that from it results, as a necessary consequence, 
the solidity and indivisibility of the power of the crown. 

The reader may perceive that I have led him, in the 
course of this work, much beyond the line within which 
writei’s on the subject of government have confined tliem- 
selves; or rather, that f have followed a track entirely 
different from tliat which those writers have pursued.— 
But as the observation just made on the stability of the 
power of the crown in England, and the cause of it, is 
new in its kind, so do the principles from which its truth 
is to be demonstrated, totally differ from what is com- 
monly looked upon as the foundation of the science of 
politics. To lay these principles here before the reader, 
in a manner completely satisfactory to him, would lead us 
hito philosophical discussions on what really constitutes 
the basis of governments and power amongst mankind, 
both extremely long, and in a great measure foreign to 
the subject of this book. I shall therefore content myself 
with proving the above observations by facts; which is 
more, after all, than political writers usually undertake 
to do with regard to their speculations, « 

_ As I chiefly projposed to shew how the extensive libertv 
the^ English enjoy, is the result of the peculiar frame of 
t leir government, and occasionally to compare the same 
with the republican form, I even had at first intended to 

confine myself to that circumstance, which both consti- 
tutes tlie essential dififereuce between those two forms of 
^veriinient, and is the immediate cause of English li- 

thnrif-i in*('i*'**'* haviiig placed all the executive au- 
n'pnnii^ ti- *ifr^?i****^ of the hands of those in whom the 

same liheii*/ H V* ’ '^o**’*^ remote cause of that 

rrnt. k’ ‘ stability of the power of 

1 should ^ 'u ®'‘^cutive authority is so secured, 

tit SfeS b* “'•der to obviate 

J hich the more reflecting part of my rcad‘ 
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ers might otherwise have made, both to several of the 

observations before offered to them, and to a few others 
which are soon to follow. 

Besides, 1 shall confess here, I have been several times 
under apprehensions, in the couree of this work, lesttlie 
generality of my readers, misled by the similarity of names, 
sliould put a too extensive construction upon what I said 
wdth regard to the usefulness of the power of the crow'n in 
England ; lest they should think, for instance, that I at- 
tributed the superior advantages of tlie English mode of 
government over the republican form, merely to its ap- 
proaching nearer to tlie nature of the monarchies esU- 
bhslied m the other parts of Europe, and that 1 looked 
upon every kind of monarchy, as being in itself preferable 
to a republican government: an opinion which I do not 
by any niearis or in any degree entertain ; I have too much 
affection, or, if you please, prepossession, in favour of that 
forni of government under which I was born; and as I am 
sensible of its defects, so do I know how to set a value 
upon the advantages by which* it compensates for them. 

I therefore have, as it were, made haste to avail myself 
of the first opjwrtunity of explaining my meaning on this 
subject, of indicating tliat the power of the crown in Engi^ 
land stands upon foundations entirely different from those 
on which the same power rests in other countries; and of 
engaging the reader to observe, which for the present will 
suffice, that as the English monarchy differs in its nature 
from every other, so all that is said here of its advantages, 
is peculiar and confined to it. 


But to come to the proofs of the solidify accruing to the' 
power of the crown in England, from the co-existence of 
the two assemblies which concur to form the English par- 
liament, 1 shall first point out to the reader several open 
acts of tliese two houses, by which, they have by turns ef- 
fectually defeated the attacks of each oilier upon its pre- 
rogatives. 


Without looking farther back for examples than the 
reign of Charles the second, w'e see that the house of com- 
mons had, in that reign, begun to adopt the method of 
adding (or tacking, as it is commonly expressed) such bills 
as they wanted more particularly to have passed, to their 
money bills. This forcible use they made of their un- 
doubted privilege of granting money, would, if suffered to 
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grow into common practice, have totally destroyed the 
Iquilibrium that ought to subsist between them and tlie 
crown. But the lords took upon tlieiu^lves the task of 
maintaining that equilibrium: they complained with great 

warmth of the several precedents that were made by the 

commons, of the practice we mention : they insisted that 
bills should be framed “ in the old and decent way of par- 
lianicntj" and at last have made it a standing order of the 
house, to reject, upon the sight of them, all bills that are 
tacked to money bills. 

Again, about the thirty-first year of the same reign, a 
strong party prevailed in the house of commons j and their 
efforts were not entirely confined, if we may credit the 
historians of those times, to serving their constituents 
faithfully, and providing for the welfare of the state. — 
Among other bills which they proposed in their house, 
they carried one to exclude from the crown the imme- 
diate heir to it: an affair this, of a very high nature, and 
with regard to which it may well be questioned whether 
the legislative assemblies have a right to form a resolution, 
without the express and declared concurrence of the body 
of the people. But both the crown and the nation were 
delivered from the danger of establishing such a prece- 
dent, by the interposition of the lords, who threw out the 
bill on the first reading. 

In the reign of king William the third, a few years 
after the revolution, attacks were made upon the crown 
from another quarter, A strong party was formed in the 
house of lords ^ and, as we may see in bishop Burnet’s 
History of his Own Times^ they entertained very deep de- 
signs. C)ne of their views, among others, was to abridge 
«ie prerogative of the crown of calling parliaments, and 
judpng of the proper times of doing it** They accord- 
ingly framed aud carried in their house a bill for ascer- 


tiin* V all money bills stopped in. 

Which committee, says hishop Burnet, “ would soon hivp 

brought 

Bnrnel^^s ">‘o w»«.”-See 
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taining the sitting of parliament every year: but the bill, 

after it had passed in their house, was rejected by the 
commons.® 

Again, we find, a little after the accession of king 
George the first, an attempt was also made by a party in 
the house of lords, to wrest from the crown a prerogative 
which is one of its fi nest flowers ; and is, besides, the only 
check it has on the dangerous views which that house 
which may stop both money bills and all other bills, mio-ht 
be brought to entertain*, I mean the right of adding new 

members to it, and judging of the times when it may be 

necessary to do so. A bill was accordingly presented, and 
cai ried, in the house of lords, for limiting the members of 
that house to a fixed number, beyond which it should not 
be increased ; but after great pains taken to ensure the 

success of this bill, it was at last rejected by the house of 
commons. 

In fine, the several attempts which a majority in the 
house of commons have in their turn made to restrain, 
farther than it now is, the influence of the crown arising 
from the distribution of preferments and other advan- 
tages, have been checked by the house of lords j and all 
place- bills have, from the beginning of this century, con- 
stantly miscarried in that house. 

Nor have these two powerful assemblies only succeeded 
thus in warding off the open attacks of each other, on the 
power of the crown. Their co-existence, and the princi- 
ples upon which they are severally framed, have been pro- 
ductive of another effect much more extensive, though at 
first less attended to, I mean the preventing even the mak- 
ing of such attacks; and in times too, when the crown 
was of itself incapable of defending its authority : the 
views of each of these two houses, destroying, upon these 
occasions, the opposite views of the other; like those po- 
sitive and negative equal quantities, if I may be allowed 
the comparison, ^vhich destroy each other on the oppo- 
site sides of an equation. 

Of this we have several remarkable examples; as for 
instance, when tlie sovereign has been a minor. If we 
examine the history of other nations, we shall find that 
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that event has constantly been attended with open inva- 
sions of the royal authority, or sometimes witli complete 
and settled divisions of it. In England, on the contrary, 
Tvhetlier we look at the reign of Richard 11. or that of 
Henry VI. or of Edward yi. we shall see that the royal 
authority has been quietly exercised by tlie councils that 
were appointed to assist those princes ; and wdieu they 
came of age, the same has been delivered over to them 

undiminished. 

But nothing so remarkable can be alleged on this sub- 
ject, ^ the manner in which these two houses have acted 
upon those occasions, when the crown being without any 
present possessor, they had it in their power, both to set- 
tle it on what person they^ pleased, and to divide and dis- 
tribute its prerogatives as they might have thought pro- 
per. Circumstances of thi.s kind have never failed, in 
otlier kingdoms, to bring on a division of the authorit}^ of 
the crown, or even the state itself. In Swedeo, for in- 
stance, to speak of that kingdom which h.as borne the 
greatest outward resemblance to tiiat of England, when 
queen Christina was put under a necessity of abdicating 
the crown, and it was transferred to the prince who stood 
next to her in the line of succession, the executive autho- 
rity in the state was immediately divided, and either dis- 
tributed among tlie nobles, or assigned to the senate, into 

w’hich the nobles alone could be admitted ; aud the new 
king w'as only to be a president over it 

After the death of Cliarjes the twelfth, who died witli- 
out wak heirs, the .disposal of the crown, the power of 
which Charles the elevenj^ l^ad found means to render 
^ain absolut^, returned to the states, and was settled on 
the princess Ulrica, and tlie prince her husband. -But the 
senate, at the same time it thus settled tire possession of the 
crown, apm a^umed to iteelf the authority which for- 
er ) Wonged to it ; the power of assembling the states, 

peace, and treaties with foreign 

disposal of places, the administration of the 

wprA command of the aiiny and of the fleet, 

of •aivfp ^ J a that body. Their number was to consist 
cisive aiajority of votes \yas to be de- 

king, was to have his vote reckoned for two: and if on 
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any occasions he should refuse to attend their meetino’s, 
the business was nevertheless to be done as eflfectually and 
definitively without him. 

But in England, the revolution of the year 1689 was 
terminated in a manner totally diflferent. Indeed, those 
prerogatives destructive of public liberty, which the late 
king had assumed, were retrenched from the crown ;-and 
tlius far the two houses agreed: but as to proceedino’ to 
transfer to other hands any part of the authority of the 
crown, no proposal was even made about it Those pre- 
rogatives which were taken from the crown, were anni- 
hilated and made to cease to exist in the state ; and all 
the executive authority that was thought necessary to be 

continued in the government, was, as before, left midi- 
vided in the crowu.^ 


^ Tlus rcniiirkable circuDistaiicCjOfilie power of the crown in Enff- 
land being constantly preserved undivided, whatever revolutions 

mav have arisen, throws a farther light on tbe observation before 
made, and about which I have reserved myself to this place to say 
a few words more, concerning the advantageous manner to public 
liberty in which revolutions have always been terminated in Enfr. 

k ptber limited monarchies, the meu who were at the he^d 
of the nation, finding it in their power, upon those occasions, to 
assume to themselves the exercise of the sovereign authority, con- 
did so, and as constantly left that authority in the same 
undefined extent as before j just as we have seen that it always i 
happened in the ancient comiuou wealths, and from the very same 
reasons. But in England, each member in each house of parlia- 
ment, seeing, on the occasions we mention, that the executive 
authority must, in the issue, fall somewhere undivided* and con- 
tmue so, and that neither personal advantages of any kind, nor 
the power of any faction, but the law alone, could afterwards he a 
restraint upon its actions, seriously applied themselves to frame 
with care those laws on which their owq liberty was afterwards to 
(kpeiid, and to limit that power which they saw they could nei- 
ther transfer to themselves and their party, nor render themselves 
independent of. 

, It will not he improper to add here, as a farther proof of the 
indivisibility of the power of the crowu, which has been above 
said to result from the peculiar frame of the English parliament, 
that no part of the executive authority of the king is vested in his 
cauucil, as we have seen it was iu the senate of Sweden: 
all centers in the sovereign j the votes of tlie members are not 
even counted, if I am well informed: aud in fact tlie constant stylo 
of the law, is’ the king in council, and not the king and council. 

A proviso is indeed sometimes added to some bills, that certain 
acts meutioued in them are to he transacted by the kvn^ in his 

u 
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In the same manner was the whole authority of the 
crown transferred afterwards to the princess who suc- 
ceeded king William the third, and wlio had no other 
claim to it, but what was conferred on her by parliament. 
And in the same manner again it was settled, a long time 
beforehand, on the princes of Hanover who have since 
succeeded her.® 

Nay, there is one most extraordinary fact, and to which I 
desire the reader to give his attention. Notwithstanding all 
the revolutions we mention, and though parliament has sat 
every year since the beginning of this century, and though 
they have constantly enjoyed the most unlimited freedom, 
both as to the subjects and the manner of their delibera- 
tions, and numberless proposals have in consequence been 
made; yet such has been the efficiency of each house, in 
destroying, preventing, or qualifying, the views of the 
other, that the crown has not been obliged during all 
tliat time to make use, even once, of its negative voice • 
and the last bill, rejected by a king of England, has been 

that rejected by king William the third in the year I692, 

for triennial parliaments.^ 


council ; but this is only a precaution taken in the view that the 
most important affairs of a great nation may be transacted with 

H er solemnity, and to prevent, for instance, all objections that 
'b m process of time, be drawn from the uncertainly whethei 
the kin- had ^sented, or not, to certain particular transactions. 

K irt ie reader wanted a farther confirmation as to the oeculia- 

nty of the conduct of the En-Iish parliament, in preserving the 
authority of the crown undi»i 3 e.l, though the latter lay, as it were, 

settled It on the house of Hanover with that framed for the same 
purpose by the Scotch parliament, a few years before the 

By tins latter act the power of the crown in Scotland was to be 

dismenihered, m much the same manner ns we have seen it was in 
Sweden.— See Parltamentary Debates, vol iii 

an.en”mru had be/Sm Jdebt*”'"'*' 

reader?d still uior^ren artt ^ 

have of late years taken DlaceVn r™^;^ ^^ u ® '''ents which 

latekiiigtoWatlasMaken a V''*'* "o the 

ceediiiglof hU parliament of “h''"' P™’ 

the Eimlish parliament has in England) atd fC *hav“e^ i^^thfeCd 
npphetT to hu army ,n order to dfsperse it. And thonyii llle pre 
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• And this peculiar security of the executive authority of 
the crown in England, iias not only freed the state front 
those disturbances to which other monarchies were un- 
avoidably exposed before the use of standing armies, and 
enabled It to produce all those advantageous effects to 
public liberty, which we have mentioned in the course of 
this work , but this same security has also procured to 
England, considered as a free state, other advantages 

which would i^ally have been totally unattainable in the 
other free states before mentioned, wliatever.degree of 

those who acted in them as the leaders of the peopll 
I he one IS the extraordinary freedom which tlie people 
o Liiglaiid eiyoy at the expeiice of the governing autho- 
rity. In the Roman commonwealth, for iustanceT we see 
tte senate to liave been vested with a number of powers 

totally destructive of the liberty of the citizens; a% the 

continuance ot these powers was, no doubt.'iu a great 
measure owing to the treaclierous remissness of those men 
in wliom the people trusted for repressing them, or even 
to their determined resolution not to abridge tiiose prero- 
gatives. Yet, if we attentively consider the constant situ- 
ation ot affairs in that republic, we sliall find, that Uiou-^h 
we might suppose these persons to Iiave been ever^o 
truly attached to the cause of the people, it would not 
really have been possible for tliem to procure to the peo- 

sent king of France has tboiight proper to re-establish llmt pnrlia- 

^ ent, a measure which was highly prudent in the begin ni no* of 

ms reign yet every precaution has at the same time lieeii lakcn to 
rentier it dumb for ever. 

To these oliscrvations on the security of the power of the 
crown, another of great importance is to be adtfed, which is 
also roiuiaed upon facts, and which theory would equally jusiily ; 
ims is, that the crown cannot depend upon the security we menl 
non any longer than it continues to fulfil its engngraents with the 
P iliameut, and with the natiou; of this the misfortunes of Charles 
lie lirst, and the revolution of the year 1689, are convincing as 

^ ^ proofs. And in general the imminent dangers and 

peniiexitics in which the ktii-s of England have constantly iu. 

tliA'i* whenever they have attempted to step beyond 

ue limits of the law, inunifestly shows that all that can be said of 

e greatness and seenrity of their power is to he understood, pot 

th« t power of the man, but of the lawful authority of 

head of. the state. ‘ 
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pie an entire security. The right enjoyed by the senate, 
of suddenly naming a dictator, with a power unrestrained 
by any law, or of investing the consuls with an autiiorify 
cf much fJie same. kind, and the power it assumed of niak- 
iiv' at times formidable examples of arbitrary justice, were 
resources of which the republic could not, perhaps, with 
safety have been totally deprived j and though these were 
for the most. part used to destroy the just liberty of the 
people, yet they were also very often the means of pre- 
serving the commonwealth. 

Upon the same principle we should possibly find that 
the ostracism^ that arbitrary method of banishing citizeus, 
was a necessary resource in the republic of Athens. A 
Venetian noble would perhaps also confess, that how- 
ever terrible tJie state inquisition established in his repub* 
lie may be, even to the nobles themselves, yet it would not 
be prudent entirely to abolish it. And we do not know 
but a minister of state in France, though we might sup- 
pose him ever so virtuous and moderate a man, w ould say 
the same with regard to the secret imprisonments, the 
lettres de cachet, and other arbitrary deviations from the 
settled course of law', w hich often take place in that king- 
dom, and in the other monarchies of Europe. No doubt, 
if he was the man we suppose, he w ould confess the expe- 
dients w'e mention that have in numberless instances been 
most horribly prostituted to gratify tlie w'antoiiness and 
private revenge of ministers, or of tliose who had any in- 
terest with them j but still perliaps he would continue to 
give it as his opinion, that the crow'ii, notwithstanding'' its 
apparently immense strength, cannot avoid recurrin®^ at 
times to cxpedieiits of this kind j much less could it pub- 
licly and absolutely renounce them. 

It is therefore a most advantageous circumstance in the 

English government, that its security renders all such ex- 
pe lents unnecessary 5 and that the representatives of the 
people have not only been constantly willing to promote 

the public liberty, but that the general situation of affairs 
has also enabled them to carry their precautions so for as 
they have done. And indeed, when we consider what 
prerogatives the crown, in England, has sincerely re- 
nounced ; that in consequence of Uie iudependeiice coii- 
fci led on the judges, and of the method of trial by jun', it 

IS depnved of all means of influeuciug tlie settled course 
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01 me law oom in civil and criminal matters; that it has 

renounced all power of seizing the property of individuals, 

and even of resti'aiiiing in any manner whatsoever, and for 

the shortest time, the liberty of their persons, we do not 

know what w'e ought most to admire, whether the public 

virtue of those who have deprived the supreme executive 

power of all tliose dangerous prerogatives, or the nature 

of that same power, which has enabled it to give tiieni 

^ without ruin to itself; whether the happy frame of the 

English goveriinieiit, which makes those in whom the 

people trust, continue so faithful in the discharge of their 

duty, or the solidity of that same government, w'hicli 

really can afford to leave to the people such an extensive 
degree of freedom. 


Again, the liberty of the press, that great advantage 
enjoyed by the English nation, does not exist in any of 
the other monarchies of Europe, however well established 
tlieir power may at first seem to be ; and it might even 
be demonstrated that it cannot exist in them. The most 
watchful eye, we see, is constantly kept in those monar- 
chies upon every kind of publication; and a jealous at- 
tention is paid even to tlie loose and idle speeches of in- 
dividuals. Much unnecessary trouble, we may be apt at 
first to think, is taken upon this subject; but yet, if we 
consider how uniform the conduct of all those govern- 
ments is, how constant and unremitted their cares are in 
those respects, w'e shall become convinced, without look- 
ing farther, that there must be some necessity for their 
precautions. 

In republican states, for reasons which are at bottom 
the same as in the before-mentioned governments, tlie 
people are also kept under the greatest resti-aints by those 
who are at the head of the state. In the Roman com- 


monwealth, for instance, the liberty of w'ritiug was curbed 
by the severest laws:* with regard to the freedom of 
speech, things were but little better, as we may conclude 


* The Jaw^ of the twelve tables had established the punishment 
of death a^iDst the author of a libel : nor was it by a trial by 
jury that they determined what was to be called a libel. Si guis 
carmen occentassitj actitassit, condidissit, quod alferi Jiagitium 
capital esfo. 
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from several facts; and many instances may even be pro- 
duced of the dread with which the private citizens, upon 
certain occasions, communicated tlieir political opinions to 
the consuls, or to the senate. In the Venetian republic, 
the press is most strictly watched : nay, to forbear to speak 
in any manner whatsoever, on the conduct of the govern- 
ment, is the fundamental maxim which they inculcate 
on the minds of the people throughout their dominions.^ 
With respect therefore to this point, it may again be 
looked upon as a most advantageous circumstance in the 
Kngiish government, that those who have been at tlie 
liead of the people, have not only been constantly disposed 
to procure the liberty of Uie people, but also that tliey have 
found it possible forthem to do so ; and tliat the stability of 
the government has admitted of that extensive freedom of 
speaking and writing which the people of England enjoy. 
A most advantageous privilege, this ; wliich affording to 
every man a means of laying his complaints before 
the public, procures him almost a certain ty'^ of redress 
against any act of oppression that he may have been 
exposed to: and which leaving, moreover, to every subject 
a riglit to give his opinion on all public matters, and by 


I!"® } “'vself seen a proof somewhat sins-ular, 

“f Being, in the vea? 

i-nins town of tlie Venetian state, as vou 

r'? .'i k I of Milan, I took a walk in theeveinu" 

of sereraf “k*i® ."anting to know the name 

vZ i.l-'Zn I ^ " j ’."'orniatioD. Finding him to lie a sensibll 

me wl Mh^l i-o'inntion to see feu“cc, ho asked 

"hie I Im P r SO there ? 1 answered, that I did on 

tUetiaii gorernmenf m orZi^'^i.^'l“PP® ‘^e 

wained to!,ear hi. Malk farther'on “ir ““w" ‘'j*'"*®' As I 

entirelv in'i.nm.,. :1 k , ' ®“ ‘“® subject, 1 pretended to be 

not speak%fT prince 1 ffie’Tatrlr** ‘ 

wortis) ran the edf/o f!f hi vehement gesture, than by 

neck, iueanin<» fberebv /i“*ckuess, alon^ 

haviniroue’s tl?ralir express, that being strangled or 

Snell a liberiv. ^ instant conseqneuee ot taking 
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thus influencing the sentiments of the nation to 
obliged to pay a dS„c? /„ 1 i 

Eilf 'f? """ Ee .n?gh^|3 

doubled prool, „s; fcgrrlU 

those wdio live under it, is both one of the o-reatpii n? ^ 

ages of freedom, and its surest characteristic. The k?nd 
subjects who are totally deprived of that priviJeo-e 
n..y,.otlUo then. „ l<«,k „pn„ .EftT, 

without fear the couduct of those who'are placXt Zf 

head, ^v Inch constitutes a free nation.^ 

In line, what completes all those advantages which result 
from the security of the supreme executive autKt 
En land, is the nature of tlie means by which this security 

by which the same advantage is so incompletely procured 

and so dearly paid for, in other monarches ; and which 

have equally preserved the Eiigiisli from the two opposite 

calamities, of anarchy dignified with tlie name of liberty 

nnhv* political slavery, dignified with the name of 
public tranquillity. 

It is from a happy general arrangement of tilings, that 
the power which governs in England, derives that advan- 
lageoiis solidity which procures to the people both so great 

rpLn r® the great advantages to public liberty ivhicli 

berty of tbe press, we slialf find England to be in reality a 
Tb!rf . ®;“opr^t>cal state than any other we are acquainted with, 
peopli^'***^*^ power, and the censorial power, are vested in the 
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a degr^ of security, aud so extensive a degree of freedom. 
It is from the nation itself that it receives the force with 
which it governs tlie nation. Its support is harmony, and 
not violence; consent, and not terror ; and it continues to 
reign tli rough the voluntary passions of those who are 
subject to it. 


CHAP, XVIII. 

. Ik 

HOW FAR THE EXAMPLES OF NATIONS THAT HAVE LOST 
TllElR LIBERTY, ARE APPLICABLE TO ENGLAND. 


All governments having in themselves, say those who 
have written upon that subjei’t, the principle of tlieir 
destruction (a principle inherent in those very causes to 
which they owed their prosperity) the advantages of the 
government of England cannot, according to these writers, 
exempt it from that hidden fault which is secretly working, 
its ruin ; and M. de Montesquieu, pronouncing at tlie 
same time, botli concerning the effect and the cause, 
sajs, that the constitution of England will lose its 
Ubert) will perish. Have not Rome, Lacedaemon, aud 
Carthage, perished ? It will perish when the legisla- 
tive power shall have become more corrupt tliau the 
executive. ^ 

Though I do by no means pretend that any human esta- 

^ which we see every thing 
sense I enterta^ ^ fof prejudiced by the 

Eovernnmnt^-“t advantages of the English 

structure aud resoui-ccs from all those with wS history 
makes us acquainted, so it cannot be said to be liable to 

S'jSbvraW the other, is 

and mf rSi^ct “"“lo&yis to be found; 

binder ^me from sayinVEriiis T* 

same weight witl. mc%n this occ^ r“thlT rT 

mauy others. casion, that it has on 

Having neglected, as indeed all systematic writers upon 


politics have done, attentively to inquire into the real 
nature of govern men ts,iof power, and of liberty amougman- 
kind,the principles he lays down are not always so clear, or 
even so just, as we might have expected from a man of so 
great a genius. When he speaks of England, for instance, 
his observations are much too general ; and thougli he had 
frequent opportunities of conversing with men who had 
been personally concerned in the public affairs of this 
country, and had been himself an eye-witness of tlie 
operations of the English government, yet when he 
attempts to describe it, he ratlier tells us what he con- 
jectured than what he saw. 

The examples he cites, aud the causes of dissolution 
which he assigns, particularly confirm this observation. 
The government of Rome, to speak of that which, having 
gradually, and as it were of itself, filleii to ruin, may 
afford matter for exact reasoning, had no relation to that 
of England. Tlie Roman people were not, in tlie latter 
ages of the commonwealth, a people of citizens, but of 
conquerors. Rome was not a state, but the head of a 
state. By the immeusity of its conquests, it came in time 
to be in a manner only an accessory part of its owm 
empire. Its power became so great, that after having 
conferred it, it was at length no longer able to resume it ; 
and from that moment it became itself subject to it, from 
the same reason that tlie provinces themselves were so. 

Tlie fall of Rome, therefore, was an event peculiar to 
its situation ; and the change of manners which acce- 
lemted this fall, had also an effect which it could not liave 
had but in that same situation. Men who had drawn to 
themselves all the riches in the world, could no longer 
content themselves with tlie supper of Fabricius, and the 
cottage of Cincinnatus. The people, who were masters of 
all the corn of Sicily and Africa, were no longer obliged 
to plunder tJieir neighbours for theirs. All possible 
enemies, besides, being exterminated, Rome, whose power 
was miliiary, became to be no longer an array ; and that 
was the mra of her corruption : if, indeed, we ought to 
give that name to what was tlie inevitable consequence of 
the nature of things. 

In a word, Rome w’as destined to lose her liberty when 
she lost her empire ; aud she was destined to lose her eiu^ 
pil’e, whenever she should begin to enjoy it, 
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But England forms a society founded upon principles 
absolutely different. All liberty, and power, are not accu- 
mulated, as it were, in one point, so as to leave, every 
where else, only slavery and misery, consequently only 
seeds of division, and secret animosity. From tlie one end of 
the island to the other the same. laws take place, and the 
same interests prevail : the whole nation, besides, equally 
concurs in the formation of the government: no part, 
therefore, has cause to fear that the other parts will sud- 
denly supply the necessary forces to destroy its liberty : 
and the whole have, of course, no occasion for those fero- 
cious kinds of virtue wliicli are indispensably necessary to 
those who, from the situation in which they have brought 
themselves, are continually e.xposed to such dangers, and 

after having invaded every thing, must abstain from every 
thing. 

The situation of the people of England, tlierefore, essen- 
tially differs from that of the people of Rome. The form 
of the English government does not differ lessfmm that of 
the Roman republic; and the great advantages it has 
over the latter for preserving the liberty of the people 

ro!ii mill, have been described at lengiJi in the course of 
this work. 


Thus, for instance, the total ruin of the Roman republic 
was prindpally brought about by the exorbitant power 
to which several of its citizens were successively enabled 
to rise. Ill the latter age of the commonwealth, those 

ft® nn>o''g themselves the 

tw- Sm ill much the same manner as 

Itherr in a T* 4 ® to them, 

same but wlm'p* succeeded, who not only did the 
insolence as tn to that degree of tyrannical 

fellow-citizen*; Rnf *i t*»ousands of their 

weio-ht of the crow ^cat and constant authority and 

Kninl as we T’ prevent. i„ thei/very 

an^ tlie reader may recdlect wbat"h?'hl^"^* of this kind ; 
that subject. ^ what has been said before on 

wMUrap£ed“'V„Pof%h®P“''‘*^^ b°dy knows, 

tioiied, in proLs o? P®'verful citizens we men- 

his competitors • ho i ^ omid means to exterminate all 

^Petitors . he umnediately, assumed to himself tlie 
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whole power of the state ; aud established for ever after 
an arbitrary monarcliy. But such a sudden and violent 
establishment of a monarchical power, with all the fatal 
consequences that would result from such an event, are 
calamities which cannot take place in England that 
same kind of power, we see, is already in being; it is 
ascertained by fixed laws, and established upon regular 
and well-known foundations. ^ 

Nor is there any great danger that that power may, by 
the means of those legal prerogatives it already possesses 
suddenly assume others, and at last openly make itself 
absolute. Tlie important privilege of granting to the 
crown its necessary supplies, we have before observed, 
is vested in the nation: and how extensive soever the pre^ 
rogatives of a king of England may be, it constantly lies 
in the power of his people either to grant, or deny him, 
the means of exercising them. ^ 

This right po^essed by tlie people of England, consti- 
tutes the great difference between them, and all the other 
nations that live under monarchical governments. It like- 
wise gives them a great advantage over such as are formed 
into republican states, and confers on them a means of 
influencing the conduct of the government, not only more 
effectual, but also (which is more in point to tlie subject 
of this chapter) incomparably more lasting and secure, 
than those reserved to the people in the states we mention. 

In those states, the political rights which usually fall to the 
share of tlie people, are those of voting in general assem- 
bl ies, either when laws are to be enacted, or magistrates to 
be elected. But as the advantages arising from these general 
rights of giving votes, never are very clearly ascertained by 
the people, so neither are the consequences attending parti- 
cular forms or modes of giving these votes, generally and 
completely understood by them. They, in consequence, 
never entertain any strong and constant preference -for one 
method ratlier than another ; and it hence always proves 
but too easy a thing in republican states, either by insidi- 
ous proposals made at particular times to the people, or 
by well-contrived precedents, or other means, first to reduce 
their political privileges lo mere ceremonies and forms, 
and at last, entirely to abolish them. 

Thus, iu tlie Roman republic, the mode which was 
constantly iu use for about one hundred and fifty years. 
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of dividing tli6 citizens into ccixtxt} wlien they ^tivc tlicit 
votes, reduced the right of the greater part of them, 
durino- that time, to little more than a shadow. After the 
modc^of dividing them by tribes had been introduced by 
the tribunes, the bulk of tlie citizens indeed were not, 
when it was used, under so great a disadvantage as before; 
but yet the great privileges exercised by the magistrates 
ill all the public assemblies, the power they assumed of 
moving the citizens out of one tribe into another, and a 
number of other circumstances, continued to render the 
rights of the citizens more and more ineffectual; and in fact 
we do not find that when those rights were at last 
entirely taken from them, they expressed any great degree 
of discontent 

In Sweden (Uie former government of which partook 
much of the republican form) the right allotted to the 
people dll the government, was that of sending deputies 
to the general states of the kingdom, who were to give 
their votes on the resolutions that were to be taken in that 
assembly. But the privilege of the people of sending such 
deputies was, in the first place, greatly diminished by 
several essential disadvantages under which these depu- 
ties were placed with respect to the body, or order, of the 
nobles. The same privilege of the people Avas farther 
lessened by depriving their deputies of the right of freely 
laying tlieir different proposals before tlie states, for their 
assent or dissent, and attributing the exclusive right of 
framing such proposals, to a private assembly which w^as 
called the secret committee^ Again, the right allowed to 
the order of the nobles, of having a number of members in 
this secret committee double to- that of all the other orders 
taken together, rendered the rights of the people still 
more inefi^tual. At the last revolution those rights we 
mention, have been in a manner taken from the people ; 

and they do not seem to have made any great efforts to 
preserve them.* ' ° 


examples without number, of repub- 
)ple have been brought, at one lime 
s 0 . their political privileges. In the 


1 might have produced example 
lican states lu which the people liav 

or other, to subniit to the loss of their politicni on 
Venetian republic, for instance, the right, now excluSvelv rested 

doge and other inagistraiel electing the 

people. ’ 


as originally vested in the whole 
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But the situatioii of affairs ii. England is totall y Jf- 
fereiit from that wluch we have just described. Theio - 
licol nghts of the people are inseparably connected with 
the right of propcrty-witli a right which it is as diffiS 
to ...vahdate by artifice, as it is dangerous to atUck bv 

•thi; iTk®" l-aveoffered to vS’ale 

who tvotild ensdaye h,8 people, must begin with doKS; 
his first act, what all other kings reserve for the last” and 
lie cannot attempt to deprive his subjects of tlieir political 
privileges, without declaring war against the whole na- 
tion at the same time, and attacking every individual at 

once III his most permanent and best understood iuterSt 
And that means possessed by the people of England of 
influencing the conduct of the government, is no! only in 

taken from 

them : it is moreover attended with another advaiita.re o'f 
the greatest importance; which is that of conferring na- 
turally, and as it were necessarily, on those to whom they 
trust the care of their interests, the great privilege we 

described, of debating among^themlelves 
latevei questions they think conducive to the o^ood of 
their constituents, and of framing whatever bills they 
think proper, and in w hat terms they cliuse. An essential 
privilege this, which gives them a most effectual means of 
providing for the safety of all the other rights of the 
people, and enables them to check in their beginnine all 
attempts of practices that might be dangerous to public 
noerty, and even to procure those to be abolished that 
ha^ already in any manner whatsoever been established. 

Hovv long soever the people may have remained in a 
state of supineness as to their most valuable interests, 
whatever may have been the neglect and even the errors 
of their representatives, the instant the latter come eitJier 
to see their errors, or to have a sense of fheir duty, they 
begin, by means of the privilege we mention, effectually 
to repair the losses of public liberty ; they inform both 
themselves and the body of the people wdtli respect to the 
niaui and essential objects of their interests ; they take the 
necessary precautions for preventing those abuses of w'hich 
hey complain from b^ng continued, and otliei's of the 
same kind from being established; aud the governing 
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power (whateverLdaivg'erous advantages it may at first 
sight appear totiiossesg) is thus constantly, either confined, 
or brought haCfc toits ancient limits.** ’ 

And I sholj^ take irthis opportunity to make the reader 
observe, in general; how the different parts of the English 
government mutually assist and support each other. It is 
because the whole exetutive authority in the state is vested 
in the crowtiniUiat the people may without danger commit 
the care of Xh^r liberU’ to representatives ; it is because 
they share in the government only through these repre- 
sentatives, that th(^?"are enabled to possess the great 
advantage of framing and proposing new laws : but for 
this purpose, itjfi hgabi absolutely necessary that the crown, 
that is to say,* a cefa, of -extraordinary power, should exist 
in the state. . -o • ^ ^ 

It is, on the other hand, because tiie balance of tlie 
people is placedfm the. right of granting to the crown its 
necessary supplies," tliat the latter may, without danger, be 
entrusted witli tlio great p 4 ^hority we mention ; and that 
the right, for instancfl}>. 3 ^'J|?iiili;is vested in it of judging of 
the proper time for caHiug *kjid-dissolving parliaments (a 
right absolutely necessar^^to.ats preservation) may exist 
without producing, ipso ruin of public liberty. 

le finest government upon.- earth, or rather that which 
has hitherto been founded upon principles the most con- 
sonant witliliuman nature, was hi danger of total destrnc- 
1011, w len artholoniew Columbus wasoiv his passage to 

^ufpenS^^ ^ seventh the way to Mexico 


open “ field 

more £n Tnv nH ^ aiid winch, 

^ " e eould mention, must contribute to 


its duration. 


All the political passions of mankind, if w 
parlinuienTobrained^lhnhoMHon m™ng llse acts of wliicli tlie 

|.a'riramU. wl,o l.lld nnsse d ^ ‘''® Tl.e 

that tilire what the Danish ii*iti^n scewied to have done at 

Mfairs are sJtn^ * r afterwards, 

m^ut on the part of the crown tlissolution of a parlia- 
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attend to it, are satisfied and provided for in the English 
government ; and whether we look at the monarcldcal 
°i'i i •‘nstociatical, or the democratical part of it, we find 

al those powers already settled in it in a regular manner 

w lie I have an unavoidable tendency to arise, at one time 
01 other, in all human societies. 

If we could for an instant suppose that the English form 
of government, instead of having been theeditet of a luckv 
concurrence of fortunate circumstances, had.beeVwH 
blislied from a settled plan by a man who Lad discovered 
beforehand and by reasoiiiiig, all those advantages result- 

J of what he said to them, the following is 

them'!”^ ’ ^ 'nanner in which he would havespokin to’ 

“ Nothing is more chimerical," he would have said, « than 

L?k?nff T^’Ti .equ-V'ty- o'- ‘otal liberty amongst 
Mrdv ip of men, some power will neces- 

fined to a smaller number of persous, will, by a like 

'"to the Lands of a single leader ; 
these two effects (of which you may see constant 

nart *" history) flowing from the ambition of one 
p rt of inaiikiiid, and from the various affections and 
passions of the other, are absolutely unavoidable. 

. -L therefore, admit this evil at once, since it is 
1 ipossible to avoid it. Let us, of ourselves, establish a 
ciiier among us, since we must, sometime or other, submit 
to one; we shall bytliis means effectually prevent the con- 
nicts that would arise among the competitors for that 
ration. But let us, above all, establish him single : lest, 
atter successively raising himself on the ruins of liis rivals, 
he should finally establish himself, whether we will or 

hot, and through a train of the most disadvantageous 

eveius. ® 

Let us even giv'e him every thing 
giv’^e vvitliout endangering our security, ua can una 
our sovereign ; let us make him consider the state as bein«- 
HIS own patrimony ; Jet us grant him, in short, such per^ 
uai privileges as none of us can ever hope to rival him 
^u, and we shall find that what we were at first inclined 
consider as a great evil, will be in reality a source of 
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advantages to the coninuinity. We shall be the better 
able to set bounds to that power which we shall have thus 
ascertained and fixed in one place. We shall have the 
more interested the man whom we shall have put in pos- 
session of so ninny advantages, in the faithful discharge of 
his duly. And we shall have thus procured for each of us, 
a powerful protector at home, and for the whole com- 
munity, a defender against foreign enemies superior to all 
possible temptation of betraying his country. 

** You may also have observed,” he would continue, 
** that in all states, there naturally arises around the 
persoji or persons who are invested with the public 
power, a class of men, who, w ithout having any actual 
share in that power, yet partake of its lustre ; who, pre- 
tending to be distinguished from the rest of the commu- 
nity, do, from that very circumstance, become distinguished 
from them : and this distinction, though only matter of opi- 
nion, and at first thus surreptitiously obtained, yet becomes 
at last the source of very grievous effects. 

** Let us therefore regulate this evil which we cannot 
entirely prevent. Let us establish this* class of men, who 
would otherwise grow up among us without our know- 
ledge, and gradually acquire the most pernicious privi- 
leges: let U8 grant them distinctions that are visible and 
clearly ascertained : their nature will, by this means, be 
the better undei*stood, and they will of course be much 
less likely to become dangerous. By tins means also, w'e 
shalJ preclude all other persons from the hopes of usurping 
them. As to pretend to distinctions can thenceforward be 
110 longer a title to obtain them, every one who shall not 
be expressly included in their number, must continue to 
confess himself one of the people 5 and just as we said 
)e or^ let us chuse ourselves one master that we may not 

us again say on this occasion, let us esta- 

hundred lords, that wx may not have ten thou- 
sand nobles. 


Besides, our pride will better reconcile itself to a supe- 
non y '' hich it will no longer think of disputing. Nay, 

see us to be beforehand in acknow- 
think themselves under no necessity 

a proof of it. Secure as to 
* violent measures on their part for 
ning, and at last perhaps extending them, will be 
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prevented : they will never combine together xvitli nnv 

degree of vehemence, but when they really have caus^to 

• "r ill danger; and by having made them 

indisputably great men, we shall have a chance of Z 

seeing tliem behave like modest and virtuous citizens, 
nr” being united in a regular assembly, thev 

will form an intermediate body in the state, thatis to sav^ 

a very useful part of the government. to say, 

“ 's “Iso necessary," our lawgiver would farther add 

“that we, the people, should have au influence upon the 

pvernment : it is necessary for our own security : it is no 

less necessary for the security of the government iUelf. But 

e.xperieiicemust have taught you, at the same time, that a 

gie-it body of men cannot act, without being, thou<rh thev 

are not aware of it, the instruments of the designs ofa sniafl 

niinibcr of persons; and that the power of tJic people is 

never anything but the power of a few leaders, who 

(though it.may be impossible to tell w hen, or how) have 

found iiieaiis to secure to themselves the direction of its 
exercise. 


Let us, therefore, be also beforehand with this other 
inconvenience. Let us effect openly what would, other- 
wise, take place in secret. Let us intrust our power, before 
it be l 4 iken from us by address. Those whom we shall 
have expressly made the depositaries of it, beino- freed 
from any anxious care about supporting themselves, will 
have no object but to render it useful. They will standJn 
awe of us the more, because tiiey wdll know that they have 
not imposed upon us; and instead of a small number of 
leaders, who would imagine they derive their whole 
importance from their owui dexterity, w*e shall have 
express and acknowledged representatives, who will be 
accountable to us for the evils of the state. 

‘‘But above all, by forming our government of a small 

number of persons, we shall prevent any disorder that may 
lake place in it, from ever becoming dangerously exten- 
sive. Nay more, w'e shall render it capable ofinestimable 
combinations and resources, which would be utterly im- 
possible in that government of all, wdiich never can be 
any Jbing but uproar and confusion. 

In short, by expressly divesting ourselves ofa power 
of which W'e should, at best, Iiavc only an apparent enjoy- 
nient, we shall be entitled to make conditions for our- 
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selves: we will insist that our liberty be augmented ; we 
will, above all, reserve to ourselves the right of watching 
and censuring that administration which will h«ave been 
established only by our own consent. We shall the better 
see its defects, because we shall be only spectators of it ; 
we shall correct them tlie better, because we shall be inde- 
pendent of it.”^ 

The English constitution being founded upon such prin- 
ciples as those we have just described, no true comparison 
can be made between it and the governments of any 
other states; and since it evidently insures not only the 
libert}% but the general satisfaction in all respects of tliosc 
who are subject to it, in a much greater degree than any 
other government ever did ; this consideration alone affords 
sufficient ground to conclude, without looking farther, that 
it is also much more likely to be preserved from ruin. 

And indeed we may observe the remarkable manner in 
which it has been maintained in the midst of such general 
commotions as seemed unavoidably to prepare its destruc- 
tion. It rose again, we see, after the wars between Henry 
the third and his barons; after the usurpation of Henry the 
fouith ; and after the long and bloody contentions between 
the houses of Y ork and Lancaster. Nay, thoiigli totally de- 
stroyed in appearance after the fall of Charles the first, 
Mid though the greatest efforts had been made to esta- 
blish another form of government in its stead, yet, no 
sooner was Charles the second called over, than the consti- 
tution was re-established upon all its ancient foundations. 

“s what has not happened at one time, may 
happen at another, future revolutions(events which noform 

fiw f prevent) may perhaps end in a dif- 

uated - been termi- 

llie th'pn riilimr”*** may possibly take place among 

pre™,t ,1.. be SorS » 

nature, biTt ^ ®^®1^ to counteract 

selves a mild leg-islation \ * procure oiir- 

tlie power ofonc nnn • u*n«l u without cause afraid of 

rock, or of a conndl 1? !^“ eitlicrof a Tarpelan 

people a liberty to inmiiio : *1* expressly allowed to the 

eiidcnvonr to eorrect^^it „ If *^*^*’‘, ^^^o^'^f^rnuient, and to 
secret informers ” ’ sliall need ncMthcr state- prisuns nor 
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the nation, from settling again upon its ancient and genuine 

tion to decide that both the outward form, and thrtrJe 
spirit of the English government, would again be ore- 
served from c^structioii. if the same dangm to wldch 
tliey have lu foimer times been exposed, sliould a-nin 

happen to take place. a^ain 

Nay, such fatal changes as those we mention, may be 
introduced even in quiet times, or, at least, by means in 
appearance peaceable and constitutional. AdvantaSs for 
iiistaiue, may be taken by particular factions, either of 

L M J misconduct, of some future 

kin . Tcmj)Oirary prepossessions of tlie people may be 

made use of, to make them concur in doing what will 
prove afterwards tlie ruin of their own liberty. PJan^of 
apparent improvement in the constitution, forwarded bv 
men who shall proceed without a due knowledge of the 
true pnnciples and foundations of government, may pro- 
duce effects quite contrary to those which were intended, 
and in reality prepare its ruin.^ The crown, on the oilier 

by the acquisition of foreign dominions, acquire 
a fatal independency on the people: and if, without en ten n" 

into any farther particulars on this subject, I were required 

® Instead of looking for tbe principles of politics in their true 
sources that is to say, in the nature of the affections of mankind 
and ot those secret ties by which they are ipii ted together in a state 
or society, men have treated that science in thesame manneras they 
did natural philosophy in the time of Aristotle, continunlly re*- 
curnng to occult causes and principles, from which no useful 
consequence could he drawn. Tims, in order to ground parti 
ciilar assertions, they have much used the word constitution, in a 
personal sense, the coiistitution ioves, the const ituthn forbids 
and the like. At other times, they have liud recourse tolu.vun/ 
lu order to explain certain events ; and at others, to a still more 
occult cause, which tli^ have called corruption: and abuudauce 
of comparisons, drawn from the Imman body, have been also used 
for the same purposes. Nor is it only the obscurity of the writings 

of politicians, and the iinpossibilty of applying their speculative 
doctrines to practical uses, that proves that some peculiar and 
iiDcoininou ditliculties attend the investigation of political truths* 
but the singular perplexity which men in general, even the ablest* 
labour under when they attempt to discuss abstract questions iii 
politics, also justifies ibis observatiou, and proves that tbe true 
hist principles of this science, whatever they are, lie deeo iu hoth 
Hie humaii 'i.eart and unilerstaudinff. ’ ^ 
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to point out the principal events whicli woukl, if they 
were ever to happen^ prove imiuecliately the i nin of the 
EnMish government,—! would answer, the English govern- 
ment will be no more, eitiier when the crown shall become 
independent on the nation for its supplies, or when the 
representatives of the people shall begin to share in the 
executive authority/ 



CHAP. XIX. 


A FEW THOUGHTS OX THE ATTEMPTS THAT MAY AT 
PARTICULAR TIMES BE MADE TO ABRIDGE THE POW Elt 
OF THE CROWN, AND ON SOME OF THE DANGERS BY 
WHICH SUCH ATTEMPTS .MAY BE ATTENDED. 


The power of the crown is supported by deeper roots 
than the generality of people are aware oti as has been 
observed in a former chapter; and there is little fear that 
the taking away any capital branch of its prerogative, 
may be effected, in cotnniun peaceable times, by the mere 
tJieoretical speculations of politicians. Howev’er, it is not 
equally impracticable, that some event of the kind we 
mention, may be brought about by advantage being taken, 
nf ^ the minority, or even llie inexperience 

th J authority. Of 

kinffCeoiwH ^ happened under the reign of 

that bill, by which the num- 

her was in uture to be limited to a certain nuni- 

had been sen? the house of commons, to wliom it 

passed.^' So unqrn^ it had been 

his own interest ^^at time with 

nicnt over whu'h '/ " * ' ^aastitution of that govern- 

persuaded by that party wJio wished for success to 

in the English coiistUmf^^ changes were to take place 

people were not able at first tendency of which the 

of tile press, and on the nnw*. restrictions on the liberty 

luformaijon. 1 *r of juries, will give tbciii the first 

" W" in page 2,5 of,,.;, 
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the bill, that the objection made against it by the house of 
comnions, was only owing to an opinion they entertained 
of tlie bill being disagreeable to him, that he was prevailed 
upon to send a message to them, to let tiiem know that 
such an opiiiion was ill-grounded, and that should the 
bill pass in their house, it would meet with his assent.^ 
Considering tlie prodigious importance of the conse- 
quences of such a bill, the fact is certainly very re- 
markable. 

W ith those personal disadvantages under which the so* 
vereign inay he for defending his authority, other im- 
portant circumstances may concur, such as popular dis- 
contents of long continuance in regard to certain particu- 
lar abuses of influence or authority. The generality of 
the public, bent, at that time, both upon remedying the 
abuses that are coiiiplaiiiecl of^ and preventiii<^ the like 
from taking place in future, will perhaps wish to see that 
branch of the prerogative which gave rise to them, taken 
from the crown ; a general disposition to applaud such a 
measure, if effected, will be manifested on all quarters; 
and at the same time people may not be aware that the 
only material consequence of depriving the crown of that 
branch of {jower which caused their complaints, will per- 
haps be the having transposed that branch of power from 
its former seat to another, and having trusted it to new 
hands, which will be still more likely to abuse it, than 
those in which it was formerly lodged. 

In general, it may be laid down as a maxim, that 

power, under any form of government^ must exist and be 

trusted somewhere. If the constitution does not admit of 

a king, the governing authority is lodged iu the hands of 

iiiagist rates. If the government, at the same time it is a 

limited one, bears a monarchicsd form, those shares of 

power that ai'e retrenched from the kiug*s prerogative, 

most likely continue to subsist, and are vested in a senate 

or assembly of great men, under some otlier name of the 
like kind. 

- - * ’ f 

Thus iu the kingdom of Sweden, which, having been a 
limited monarchy, may supply exainples very applicable 
to the government of this country, we find that the power 

y See the collection of Parliamentary Debates^ See 1 do not 

remember exactly what volume. 
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of convoking the general states, or parliament, of that 
kingdom, had been taken from the crown 5 but we at the 
same time find, that the Swedish senators had invested 
themselves with that essential branch of power whicJi 
the crown had lost I mean here to speak of the govern- 
ment of Sweden, as it stood before the last revolution. 

The power of the Swedish king, to confer offices and 
employments, had been also very much abridged. But 
what was wanting to tlie power of the king, the senate 
enjoyed; it had the nomination of three persons for every 
vacant office, out of whom tlie king was to elect one. 

The king of Sweden bad but a limited power, in regard 
to pardoning oflrendei*sj but the senate likewise possessed 
what was wanting to that branch of his prerogative; and 
it appointed tw'o persons, without the consent of whom 
tlie king could not remit tlie punishment of any offence. 

The king of England has an exclusive pow er in regard 
to foreign affairs, war, peace, treaties : in all that relates 
to military affairs, he has the disposal of the existing army, 
of thefleet,&c. The kiiigof Sweden had no such extensive 
jx)wers; but tliey nevertheless existed; every thing re- 
lating to the above-mentioned objects w'as transacted in 
the assembly of the senate; the majority decided; the 
king was obliged to submit to it; and his only privilege 
consisted in his vote being accounted two.® 

1 farther our inquiry on the subject, we 

shall find tliat the king of Sweden could not raise wliom 

senate was in later times composed of sixteen 

themseires snmller moment, they formed 

sit X ® T : in enhcf of these, when they did 

transaclKf bu V- **eq'"red for the etfectual 

was formeS nf tli« i ’ *^uairs of importance, the assembly 

Was required to o-iir*** r ’ *uid the .presence often memhors 

conlfl resolutions. When the kino- 

As tbe r’ovSl to be equally 'decisive 

soliitioiisof tliesenate*\?n'*?^'^T P«tring in execution the re- 
poner wli’ich he ha/iiM la-”*' same, to procure that 

Sion, arose and '“.consequence of that preten- 

i-w, ■■ 
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he pleased to the office of senator, as the king of Eno-land 
can, in regard to the office of member of the privy coifucil ; 
but tlie Swedish states, in the assembly of whom the no- 
bility enjoyed most capital advantages, possessed a share 
of the powTi* we mention, in conjunction with the king; 
and in cases of vacancies in the senate, they elected three 
persons, out of whom the king was to return one. 

The king of England may, at all times, deprive his mi- 
nisters of their employ men Is. The king of Sweden could 
remove no man from his office; but the states enjoyed the 
power that had been denied to the king; and they might 
deprive of their place.s both the senators, and those per- 
sons in general who had a share in the administration. 

The king of England has the power.of dissolving, or 
keeping assembled as long as he pleases^ iiis parliament. 
The king of Sweden had not that powder; but the states 
might, of themselves, prolong their dutatiou as they 
tliought proper. 

Those persons who think that the prerogatives of a kino* 
cannot be too niucli abridged, and that power loses all its 
influence on the di.spositions and views of those who pos- 
sess it, according to the kind of name used to express 
those offices by which it is conferred, may be satisfied, no 
doubt, to behold those branches of powder that were taken 
from a king, distributed to several bodies, and shared in 
by the representatives of the people. But those who think 
that power, w'hen parcelled and diffused, is never so w'ell 
repressed and regulated, as when it is confined to a sole 
indivisible seat, that keeps the nation united and awake; 
who knows that names by no means altering the intrinsic 
natui’c of things, the representatives of the people, as soon 
as they are vested with independent authority, become 
ipso facto its masters: those persons, 1 say, will not think 
It a very wise regulation in the former constitution of 
Sweden, to have deprived the king of prerogatives for- 
nierJy attached to his office, in order to vest the same either 
ill a senate, or in the deputies of the people, and thus to 
nave trusted with a share in the exercise of the public 
power, those very men whose constitutional office was to 
Watch and restrain it. 

It is to the indivisibility of the governing authority in 
I^ugland, tliat the comniimity of interest which takes 
place among all orders of men, and consequently the su- 






perior liberty the people enjoy, are owing. This observa- 
tion has been insisted upon at length in the course of this 
work. The shortest reflection on the frame of the human 
heart, sufiices to convince us of its truth, and at the same 
time to manifest the danger that would' result from mak- 
ing any changes in the form of the existing government, 
by which this general community of interest might be 
lessened, unless we are at the same time also inclined to 
believe, that partial nature forms men in this island of 
quite other stuff than the selfish and ambitious one of 
which she ever made them in other countries.'^ 


Such regulations as may capitally affect, through their con- 
sequences, the equipoise of a government, may he brought about 
even though the promoters themselves of those regulations are not 
aware of their teudeocy. At the time the hill was passed lu the 
last century, by which it was enacted that the crown should give 
up its prerogative of dissolving the parliament then sitting, the 
generality ot people had no thought of the calamitous conse- 
quences that were to follow : very far from it. The king himself 
certotniy felt no great apprehension on that account: and the 
commons themselves, it is evident, had but very faint notions of 

the rapital changes which the bill would speedily effect in their 
political situation. * ./ 

Sweden was, in the first instance, stripped 

SDoiar^hH «e bare mentioiie.i, it <loes^ not 

appear that those measures were effected by sudden ouen nrovi- 

bv inrlirprt * V* they bad been prepared 

-S’ 

'dix SSS””" t.'r "■ 

scarcely ntteiled to by ant boar" the bill were 

say how farlt was ia iueff ' The'bfl?"''® "-I"®'’ ^ 

nerally approved out ^ it appears, ge- 

ful in the house of commonr* i** ^ a*a ^ doubt- 

being reje^ted'as he "^»eh of the bill and its 
keep the door of the house oM commons “ wished to 

bill of greater constitutional - ^ possible yet, no 

Itament • since theconseonAn cgT'tatcd in par- 

surely have been .the cnii?AriM being passed, would almost 

electiDg their ow n meinwl "fi ^ of lords the right of 

out here by what series nT ;* would be useless to point 

senes of intermediate steps the measure would 


OP ENGLAND. 


But past experience does not by any means allow us to 
entertain so pleasing an opinion, the perusal of the 
history of this country will shew us that the care of its 
legislators for the welfare of the subject, always kept pace 
with the exigeuci^ of their own situation. When, 
through the miuority or weak temper of the rcignin^ 
prince, or other tiicumstances, the dread of a common 
master ceased to operate, the public cause was imme- 
diately deserted in a greater or less degree, and pursuit 
after private influence and lucrative offices took the place 
of patriotism. When, under the reign of Charles the 
first, the authority of the crown was for a w hile utterly 
annihilated, those very men, who, till then, had talked of 
nothing but magim ckarta and liberty, instantly endea- 
voured openly to trample both under foot. 

Since the time we mentionf the former coDstitution of 
the government having been restored, the great outlines of 
public liberty have indeed been warmly and seriously de- 
fended : but if any partial unjust laws or regulations have 
been riiade, especially siuce the revolution of the year 
1680; if any abuses injurious to particular classes ofindi- 
viduals have been suffered to continue, (facts into the 
truth of which I do not propose to examine here,) it will 
certainly be found upon inquiry, that those laws and those 
abuses were such as that from them the members of the 
legislature well knew that neither they, nor their friends, 
would ever be likely to suffer. 

If through the unforeseen o^jeration of some new regu- 
lation made to restrain the royal prerogative, or through 
some sudden public revolution, any particular bodies or 
classes of individuals were ever to acquire a personal in- 
dependent share in the exercise of the governing autlio- 
rity, we should behold the public virtue and patriotism of 
the legislators and great men immediately cease with its 
cause, and aristocracy, as it were, watchful of the oppor- 


have beeu brooghr about. Whether there existed any actual pro- 
ject of the kind, among the first fniniers of the bill, docs not ap. 
pear; but a certain number of members of the house we mention 
^ould have thought of it soon enough, if the bill in question hati 
ween enacted into a law ; and they would certainly have met with 
Buccess, had they but been contented to wait, and had they taken 
nme. Other equally important changes in the form of ffoverii- 
nient would have followed. 
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tunitv, burst out at once, and spread itself over the 

*''T^°men who are now the ministers, tlien the partners 
of the crown, would instantly set themselves above the 
reach of the law, and soon after insure the same privilege 

to their several supporters or dependants. , 

Power being become the only kind of security of which 
men would now shew themselves ambitious, the habeas 
corpus act, and in general all those laws which subjects of 
every rank mention with love, and to which they look up 
for protection and safety, would be spoken of with con- 
tempt, and mentioned as remedies only fit for countrymen 
and cits: it even would not be long before they were set 
aside, as obstructing the wise and salutary steps of the 


senate. 

The pretension of an equality of right in all subjects, of 
whatever rank and order, to their property and to per- 
sonal safety, would soon be looked upon as an old-fashioned 
doctrine, wliich the judge himself would ridicule from the 
bench. And the liberty of tlie press, now so universally 
and warmly vindicated, would, without loss of time, be 
cried down and suppressed, as only serving to keep up 
the insolence and pride of a refractory people. 

And let us not believe, that the mistaken people, whose 
'representatives we now behold making such a linn stand 
against the indivisible power of the crown, would, amidst 
the general devastation of every thing they hold dear, 
easily find men equally disposed to repress the encroach- 
ing, while attainable, power of a senate and body of 
nobles. , 

The time would be no more when the people, upon 
Avhatever men they let their choice fall, are sure to find 
them ready sincerely to join in the support of every im- 
portant branch of public liberty. 

Present, or expected, personal power and independence 
oil the laws, being now the consequence of the trust of the 
people, wherever they should apply for servants, they 
would only meet with betrayers. Corrupting, as it were, 
every thing they should touch, thej^ could confer no favour 
upon any individual but to destroy his public virtue j and, 
to repeat the words used in a former chapter, “ their rais- 
ing a man would only be immediately inspiring him with 
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views directly opposite to their own, and sending him to 
increase the number of their enemies.” 

All these considerations strongly point out the very 
great caution which is necessary to be used in the difficult 
business of laying new restraints on the governing autho- 
rity. Let therefore the less informed part of the people, 
whose zeal requires to be kept up by visible objects, look, 
if they choose, upon the crown as the only seat of the evils 
they are exposed to (mistaken notions on their part are 
less dangerous than political indifterence, and tliey arc 
more easily directed than roused); but at the same time, 
Jet the more enlightened part of the nation constantly re- 
member, that the constitution only subsists by virtue of a 
proper equilibrium, by aline being drawm between power 
and liberty. 

Made wise by the examples of several otiicr nations, by. 
those which the history of this very country affords, let 
the people, in the heat of their struggles in the defence of 
liberty, always take heed, only to reach, never to over- 
shoot, the mark; only to repress, never to transfer and 
diftuse, power. 

Amidst the alarms that may, at particular times, arise 
from the really awful authority of the crown, let it, on the 
one hand, be remembered, that even the power of the 
Tudors was opposed aiidsubdued; and on the other hand, 
let it be looked upon as a fundamental maxim, that, when- 
ever the prospect' of personal power and independence ou 
the governing authority, shall offer to the view of the 
members of the legislature, or in general of those men to 
whom the people must trust, even hope itself is destroyed. 
The Hollander, in the midst of a storm, though trusting to 
the experienced strength of the mounds that protect liim, 
shudders no doubt at tlie sight of the foaming element that 
surrounds him; but they all gave themselves up for lost; 
when they thought the worm liad got into their dykes.*^ 

* Such new forms as may prove tlestriicrire of the real siib- 
s^aiice of a govcrniiient, may be unwarily adopted, in tlie same 
fanner as tlie superstitious uotioiis and practices described in iiiy 
yommentaru on the History of the Flageilants^ may be introduced 
into a religion, so as to entirely subvert the true spirit of it. 
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CHAP. XX. 


A FEW additional THOUGHTS ON THE RIGHT OF TAX- 
ATION WHICH IS LODGED IN THE HANDS OF THE 
REPRESENTATIVES OF THE PEOPLE. WHAT KIND OF 
DANGER THIS RIGHT MAY BE EXPOSED TO. 


The generality of men, or at least of politicians, seem 
to consider the right of taxing themselves, enjoyed by the 
English nation, as being no moretlian a means of securing 
their property against the attempts of tlie crow n ; wliile 
they overlook the nobler and more extensive efficiency of 
that privilege. 

The right to grant subsidies to the crown, possessed by 
the people of England, is the safeguard of all their other 
liberties, religious and civil : it is a regular means con- 
ferred on them by the constitution, of influencing the 
motions of the executive power, and it forms the tie by 
which the latter is bound to them. In short, this privilege 
is a sure pledge in their hands, that their sovereign, who 
can dismiss their representatives at his pleasure, will never 

entertain thoughts of ruling without the assistance of 
these. 

If through unforeseen events the crown could attain to 

e independent on the people in regard to its supplies, 
sue 1 is the extent of its prerogative, tliat, from that mo- 
men , a tlie means the people possess to vindicate tlieir 
1 er y would be annihilated. They would have no re- 

source e t, except indeed that uncertain and calamitous 

e, ot an appeal to the sword; which is no more, after 
all, than what the most enslaved nations enjoy. 

shniilH ^^Ppose, tor instance, that abuses of power 
onpr!fir!f winch, either by their immediate 

shouin n. precedents tliey might establish, 

it win he subject. The people, 

cislativp nn have their remedy in thele- 
fat fr representatives. The 

such bills as’w be first opportunity, interfere, and frame 
But here we prevent the like abuses for the future, 
ere we must observe, that the assent of the sove- 
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rei^n is necessary to make those bills become laws ; and 
if as w e have just now' supposed, he had no need oftlic 
support of the commons, how could they obtain his 
assent to laws tluis purposely framed to abridge his 
authority ? 

Again, let us suppose, that, instead of contenting itself 
with making slow advances to despotism, the executive 
power should at once openly invade the liberty of tlie 
subject. Obnoxious men, printers for instance, or political 
writers, are destroyed, either by military violence, or, to 
do tilings with more security, with the forms of law. 
Then, it w ill be said, the representatives of the people 
would impeach the persons concerned in those measures. 
Tliough unable to reach a king w'ho personally can do no 
w rong, they at least w'ould lay hold of those men who 
were the immediate instruments of his tyrannical pro- 
ceedings, and endeavour, by bringing them to coiidiga 
punishment, to deter future judges or ministers from 
imitating them, AH this I grant; and I w'ill even add, 
that, circumstanced as the representatives of the people 
now are, and having to do with a sovereign w ho can 
enjoy no dignity without their assistance, it is most likely 
that their endeavours in the pursuits of such laudable 
objects would' prove successful. But if) on the contrary, 
tlie king, as we have supposed, stood in no need of their 
assistance, and moreover knew' that he should never want 
it, it is impossible to think that he would then suffer him- 
self to remain a tame spectator of their proceedings. The 
impeachments thus brought by tliein would immediately 
prove the signal of their dismission ; and the king w’ould 
make haste, by dissolving them, both 1o revenge wliat 
would then be called the insolence of the commons, and 


to secure his ministers. 

But even those are vain suppositions : the evil would 
reach much farther ; and we may be assured tliat if ever 
the crow n w'as to be in a condition to govern without the 
assistance of the representatives of the people, it would 
dismiss them for ever, and thus rid itself of an assembly, 
which, while it continued to be a clog on its power, 
could no longer be of any service to it. This is what 
Charles the first attempted to do, when he found his par- 
liaments grew' refractory, and wiiat the kings of France 
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really have done, with respect to the general estates of 
their kingdom. 

And indeed, if we consider the extent of the prerogative 
of the king of England, and especially tlie circumstance 
of his completely uniting in himself all the executive and 
active powers in the state, we shall find that it is no exag- 
geration to say,, that he has power sufficient to be as arbi- 
trary as the kings of France, w ere it not for the riglit of 
taxation, w hich, in England, is possessed by the people ; 
and the only constitutional difference between the French 
and English nations, is, that the former can neither confer 
benefits on their sovereign, nor hinder his measures : 
while the latter, how extensive soever the prerogative 
of their king may be, can deny him the means of ex- 
erting it 

But here a most important observation is to be made : 
and I entreat the reader's attention to the subject. This 
right of granting subsidies to the crown, can only be 
efiectual w’lien it is exercised by one assembly alone. 
^Vhen several distinct assemblies have it equally in their 
power to supply the wants of a prince, the case becomes 
totally altered. The competition which so easily takes 
place betw’een those different bodies, and even the bare 
consciousness which each entertains of its inability to 
hiuder the measures of the sovereign, render it impossible 
for them to make any effectual constitutional use of their 
privilege. ‘‘ Those different parliaments or estates (to 
repeat the observation introduced iu the former part of this 
work) having uo means of recommending themselves to 

their sovereign, but their superior readiness in complying 

with his demands, vie with each other in granting what it 
would not only be fruitless, hut even.dan|erous to refuse. 

nd the king, on the other hand, soon comes to demand as 

\ ^ which he is confident to obtain/’ In 

short, It may be laid down as a maxim, that when a 

iu regard to his supplies, on 

^Pon none. 

iipon]p f h' ^ France is not independent on his 

necessary supplies, any otherwise than by 

their rLrp^ fr ^ different assemblies of 

riffht tn rp/^^ latter have in appearance a 

demands •, and as the English call 
& ley make to their kings, aids or subsidies, so 
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do the estates of the French provinces c^ll theirs dons 
gratnitSj or free gifts. 

What is it, therefore, that constitutes the difference be- 
tw^n the political situation of the French and English 
nations, since their rights thus seem to be the same ? The 
difference lies in this, that there has never been iu England 
more than one assembly that could supply the wants of 
the sovereign. This has always kept him in a state, not 
of a seeming, but of a real dependence on the representa- 
tives of the people for his necessary supplies j aud how 
low soever the liberty of the subject may, at particular 
times, have sunk, they have always found themselves 
possessed of a most effectual means of restoring’ it, when- 
ever they have thought proper so to do. Under Henry 
the eighth, for instance, we find the despotism of tlie 
crown to have been carried to an astonishing heit^ht* it 
was even enacted that the proclamations of the kinf>- 
should have the force of law ; a thing which, even in 
Frauce, never was so expressly declared : yet no sooner 
did the nation recover from its long state of supineness 
than the exorbitant power of the crown was reduced 
within its constitutional bounds. 


To uo other cause than the disadvantage of their situa- 
tion, are vve to ascribe tlie low condition in which the 
deputies of the people in the assembly called the general 
estates of France, were always forced to remain. 

Surrounded as they were by the particular estates of 
those provinces into which the kingdom had been for- 
merly divided, they never were able to stipulate condi- 
tions with their sovereign ; and instead of making their 
right of granting subsidies to the crow n serve to gain 
them in the end a share in legislation, they ever remained 
confined to the naked privilege of “ humble supplication 
and remonstrance.” 

Those estates, however, as all the great lords in France 
were admitted into them, began at length to appear dan- 
gerous j and as the king could in the mean time do with- 
out their assistance, they were set aside. But several of 
the particular estates of the provinces are preserved to 
this day : some, which for temporary reasons had been 
abolished, have been restored : nay, so manageable have 
popular assemblies been fouud by tlie crown, when it has 
to do w ith many, that the kind of goveruinent we ineutioii 
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is that whicli it has been found most convenient to 
assign to Corsica; and Corsica has been made i/n paifs 

^ That the crown in England should, on a sudden, render 
itself hulependeut on the commons for its supplies, that is, 
should on a sudden successfully assume to itself a right to 
lav taxes on the subject, by its own authority, is not cer- 
tainly an event in any degree likely to take place, nor in- 
deed' that should raise any kind of political fear. But it 

is not equally impracticable, that the right of the repre- 
sentatives of the people might become invalidated, by 
beino* divided in the uvamier that has Just been de- 

scribed. 

Such a division of the right of the people might be 
effected several different w'ays. National calamities for 
instance, unfortunate foreign wars, attended with loss of 
public credit, might suggest methods for raising the ne- 


h An idea of the manner in which the business of granting 
supplies to the crown, was conducted by the states of the province 
of Britonny, under the reign of Lewis the fourteenth, rany he 
formed from several lively strokes to he met with in the letters of 
Mad. de Sevigne, whose estate lay in that province, and who 
had often assisted at the holding of those states. The granting of 
supplies was not, it seems, looked upon as any serious kind of bu- 
siness, The whole time the stales were silling, was a continued 
scene of festivity and entertainment ; the canvassing of the de- 
mands of the crown was chiefly carried on at tl»e table of the no- 


bleman who lind been deputed from court to bold the states ; and 
every thing was commonly decided by a kind of acclamation. In 
a certain assembly of those states, the’ duke of Chaulnes, the lord 
deputy, had a present of fifty thousand crowns made to him, as 
well as a considerable one for his duchess, besides obtaining the 
demand of the court; and the lady we quote here, commenting 
somewhat jocularly on those grants, says, CerCest pas que nous 
soyons viches; nmis i^ous sointnes honiittesy nous qvotis du couTagSy 
et entre midi et awe heurcy nous we savons rien re fuser d nos ninh» 
It is not that we are rich ; but ^ye are civil, we are full of 

courage, nnd^ between twelve and cine o'clock, we are unable to 
deny any thnig to our friends,” 

The difierent provinces of France, it may be observed, are 
liable to pay ^vcral taxes besides those imposed on them bv their 
own states. Dean Tucker, in one of his tracts, in which he has 
thought proper to quote this work, has added to the above i nstance 
of the French provinces, thnt of the states of the Austrian Nether- 
lands, which IS very conclusive. And examples to the same pur- 
pose niig e supplied by all those kingdoms of Europe in wuicU 
provincial states are held. ‘ 
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cessary^ supplies, different from those which have hitherto 
been used. Dividing the kingdom into a certain number 
of parts, which should severally vote subsidies to the 
crown, or even distinct assessments made by the different 
counties into which England is now divided, might, in 
the circumstances we suppose, be looked upon as ad vise- 
able expedients ; and these, being once introduced, might 
be continued afterwards. 

Another division of the right of the people, much more 
likely to take place than those just nientioued, might be 
such as might arise from acquisitions of foreign domi- 
nions, the inhabitants of which should in time claim and 
obtain a right to treat directly with the crown, and grant 
supplies to it, without the interference of the British 
legislature. 

Should any colonies acquire the right we mention, 
should, for instance, the American colonics have acquired 
it, as they claimed it, it is not to be doubted that the con- 
sequences that have resulted from a division like that we 
mention in most of the kingdoms of Europe, would also 
have taken place in the British dominions, and that that 
spirit of competition which has been above described. 
Would in time have manifested itself between the diflerent 
colonies. This desire of ingratiating tiiemselves with the 
crown, by means of the privilege of granting supplies to 
it, has even been openly confessed by an agent of the 
American colonies,*^ when, on hi.s being examined by the 
house of comruons, in the year 1766, he. said, “the 
granting aids to the crow'ii, is the only means the 
Americans have of recommending themselves to their 
sovereign.” And the events that have of late years taken 
place in America, render it evident that the colonies would 
not have scrupled going any lengths to obtain favourable 
conditions at the expeuce of Britain and the British 
legislature. 

That a similar spirit of competition might be raised in 
Ireland, is also suflSciently plain from certain late events. 
And should the American colouit's have obtained tlieir 
demands, and at the same time should Ireland and 
America have increased in wealth to a certain degree, the 
time might have come, at which tlie crown raigiit have 
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governed England with the. supplies of Ireland and 
America, Ireland with the supplies of England and of 
the American colonies, and the American colonies with 
the money of each other, and of England and Ireland. 

To this it may be objected, that the supplies granted 
by the colonies, even though joined w ith tliose of Ireland, 
never could have risen to such a height as to have counter- 
balanced the importance of the English commons. I 
answer, in the tirst place, that there wmuld have been no 
necessity that the aids granted by Ireland and America 
should have risen to an equality with those granted by the 
British parliament: it would have been sufficient, to pro- 
duce the effects w e mention, that they had only borne a 
certain proportion with those latter, so far as to liave 
conferred on the crow n a certain degree of independence, 
and at the same time to have raised in the English com- 
mons a correspondent sense of self-diffidence in the exer- 
cise of their undoubted privilege of granting, or rather 
refusing, subsidies to the crow'n. Here it must be remem- 
bered, that the right of granting, or refusing, supplies to 
the crown, is the only real constitutional privilege the 
British parliament possess: they have no other, as hath 
been observed in the beginning of this chapter : this cir- 
cumstance ought to be combined w ith the absolute exclu- 
siveness of the executive powers lodged iu the crowm, with 

r s prerogative of dissenting from the bills framed by par- 
Jianient, and even of dissolving 


some^nnnfhr/^r tloctor Franklin at his house In Craven-street, 
a few* of ^ back to America, I mentioned to him 

nf in this chapter, and, in general, 

of the clashed with one 

tion 1 remeniher'^ f^^ *^1 r*® ^“©bsh constitution. The observa- 
to speak to idp of uiucL j it led him afterwards 

of commons • and ^ i he had undergone in the house 

i^arliamentaru Dphni^ n»e the volume of the collection of 
Findin»>- tliP m which an account of it is cuiituincd. 

to be atubiect not tendency of the claim of the Americans 

graphs concerniiif>‘ . understood, 1 added u few pura- 

gave of this * * 1**1 English edition 1 some time after 

or iijis work ; and hplno- non. oU,...* . _ .t • gjjtion 

write some- 
ly added 

addiVioaal psTrapi^^hc^i winch 1 have trails ferreii the few 

stood (pug 05 ? (v?|„ leaving in the place where they 

g. -5.j oulj the general observations on the right of 


In the second place, I shall mention a remarkable fact 
ill regard to the subject, we are treating (w'hich may serve 
to shew that politicians are not always consistent, or 
even sagacious,' in their arguments,) which is, that the 
same persons who were the most strenuous advocates for 
granting to the American colonies their demands, w^ere at 
the same time the most sanguine in their predictions of 
the future wealth and greatness of America, and at the 
same time also, used to make frequent complaints on the 
undue influence which the crown derives from the scanty 
supplies granted to it by the kingdom of Ireland.* 

Had the American colonies fully obtained their demands, 
botli the essence of the present Englisli government, and 
the condition of the English people, w'ould certainly have 
been altered thereby: nor would such a change have been 
inconsiderable, but in proportion as the colonies should 
have remained in a state of national poverty 

granting subsidies, which were formerly in the French work. 
Several of the ideas, and even expressions contained in this 
chapter, marie their appearance in the Public Advertiser^ about 
the time 1 was preparing tlie first edition : 1 sent them myself to 
that newspaper, under the signature of Advena. I mention this 
for thesake of those persons who may perchance remember having 
seen tlie sketch I allude to. 

® This is chiefly meant to allude to the complaints made in 
regard to the pensions on the Irish establishment. 

f W hen 1 observe that no man who wished for the preservation 
of the form and spirit of the English constitutinn, ought to have 
desired that the claim of the American colonies might be granted 
them, neither do I mean to say, that the American colonies should 
have given np their claim. The wisdom of ministers, in regard to 
American, afiairs, ought to have been constantly employed in 
jnaking the colonies useful to this country, and at the same time, 
in hiding their subjection from them (a caution which is, after all, 
more or less used in every government upon earth); it ought 
to have been exerted in preventing the opposite interests of 
Britain and of Ameiiea from being brought to an issue, to any 
such clashi ng dilemma as would render disobedience on the one 
hand, and the resort to force on the other, almost surely unavoid- 
able. Tlie generality of people fancy tliat miiiisters use a great 
aepth of thought, and much forecast in their operations; whereas 
the truili is, that ministei's in all countries, never think but of pro- 
viding for present, immediate contingencies ; in doing which 
they constantly follow tlie open track before them. This method 
does veiywell for the cummon course of human afluirs, and even 

the safest ; hut whenever cases and circumstances of a new and 
unknown nature occur, sad blunders and 'uproar are the conse- 
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CHAP. XXL 

CONCLUSION.— A FEW WORDS ON THE NATURE OF THE 
DIVISIONS THAT TAKE PLACE IN ENGLAND. 


I SHALL conclude this work with a few observa- 
tions oil the total freedom from violence with which the 
political disputes and contentions in England are con- 
ducted and terminated, in order both to give a farther 
proof of the soundness of the principles on which the 
Englisli government is founded, and to confute in general 
the opinion of foreign writers or politicians, who, misled 
by the apparent heat with which those disputes are some- 
times carried on, and the rumours to which they give oc- 
casion, look upon England as a perpetual scene of civil 
broils and dissensions. 

In fact, if we consider, in the first place, the con.stant 
tenor of the conduct of the parliament, we shall see, that 

3 uenccs. The celebrated count Oxenstiern, chancellor of Swe- 
en, one day when his sou was expressing to biui his diffidence of 
his own abilities, and the dread with which he thought of ever 
engaging in the nmnagemeui of public aflairs, made the following 
L^itin answer to him j NesciSf fnt Jilty quam parva cum sapienti(i 
regUur (You do not know, my son, with what lltue wis- 

dom the world is governed.) Matters having come to an erup- 
tion. it was no longer to be expected they could be compromised, 
by the pulliatire offers seut at different times from this country to 
America* When the earl of Carlisle solicited to be at the head of 
the solemn commission that sailed for the purpose wemeution, 
he did not certainly shew modesty equal to that of the son of chan- 
cellor^ OxensUern* His lordship's eueiuies have said, that the 
Aniertcans could not think that the proposals of wliich he was 
made the bearer, were seriously meant : however, this cannot have 

*^^use of ilic miscarriage of his commission. 
Ihe tact IS, that, after the Aiuericanshad been once made to open 
I leu e\cs on their political situation, and rendered sensible of the 
loca acii autages of their country, it was become in a manner ini- 
possi le, to hnie struck with iliem any bargain at. which either 
nation >voiild have had afterwards cause to rejoice* or even to have 
stiuck any bargain at all. It would be needless to say here any 
thing mote on the subject of the American contest. 

T te motto of one of the English nobility, should have been 
^ ^ *^*^'sters. in their regulations for rcii define; the colonics 
uselul to tlic mother coiiDtiy,— Jaire sans dire. 
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whatever different plans the several orders that compose 
it may at times pursue, and wdiatever use they may, in 
consequence, make of their privileges, they never go, w ith 
regard to eacli other, beyond the terms, not only of de- 
cency, but even of that general good understanding which 
ought to prevail among them. 

Thus the king, though he preserves the style of his dig- 
nity, never addresses the two houses but in terms of re- 
gard and affection 5 and if at any time he chooses to refuse 
their bills, he only says that he will consider of them 
fie roy s^adviseraj ; which is certainly a gentler expres- 
sion than the w ord veto. 

The two houses on their part, though very jealous, each 
w ithin their own walls, of the freedom of speech, are, on 
the other hand, extremely careful that that liberty shall 
never break out into unguarded expressions with re^’^ard 
to the person of the king. It is even a constant *rule 
amongst them never to mention him, when they mean to 
blame the administration ; and tliose things w hich they 
may choose to censure, even in the .speeches made by the 
king in person, and w hich are plainly his own acts, are 
never con.sidered but as the faults of his ministers, or in 
general of those who have advised him. 

The two houses are also equally attentive to prevent 
every step that nitiy be inconsistent with tli at respect 
which they mutually owe to one anotlier. The examples 
of their differences with each other are very rare, and 
were for the most part mere ini.sunderstaiidings. Na\’, in 
order to prevent all subject of altercation, the custom is, 
that, w hen one of the two houses refuses to consent to a 
bill presented by the other, no formal declaration is made 
of such refusal ; and the house wdiose bill is rejected, 
learns its fate only from their hearing no more of it, or by 
what the members may be told as private persons. 

In each iiouse, the members take care, even in the heat 
of debate, never to go beyond certain bounds in their 
manlier of speaking of each otlier; and if they w'ere to of- 
fend in tliat respect, they would certainly incur the censure. 

of the house. And as reason has taught mankind to re- 
frain, in their wars, from all injuries to each other that 
have no tendency to promote the main object of their con- 
tentions, so a kind of law of nations, if J may so expres.s 
Myself, .has been introduced among the persons who form 
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llie pai-lianieiit, and take a part in the debates; iJiey have 
discovered that tliey may very well be of op|)osite parties, 
and yet not hate and persecute one another. Coining fresh 
from debates carried on even with considerable warmth, 
they meet w ithout reluctance in the ordinary intercourse of 
lifej and, suspending all hostilities, they hold every place 
out of parliament to be neutral ground. 

. In regard to the generality of the people, as they never 
are called upon to come to a final decision with respect to 
any public measures, or expressly to concur in supporting 
them, they preserve themselves still more free from party 
spirit than their representatives themselves sometimes are. 
Considering, as w'e have observed, the affairs of govern- 
ment as only matter of speculation, they never have occa- 
sion to engage in any vehement contests among themselves 
on that account. Much less do they allow’ themselves to 
take an active and violent part in the differences of parti- 
cular factions, or the quarrels of private individuals. And 
those family feuds, those party animosities, tliose victories 
and consequent outrages of alternately successful factions, 
in short, all those iuconveniencies w Inch in so many other 
states have constantly been the attendants of liberty, and 
whihU authors tell us we must submit to as the price of it, 
are. things totally unknown in England. 

But are not the English perpetually making complaints 
iigRiDst tli6 ^adiiiiiiistrfttioii ? aiid do they’ not spccik and 

write as if tiiey were continually exposed to grievances of 
every kind ? ® 

Undoubledlj, 1 answer, in a society of beings subject to 
error, dissatisfactions will necessarily arise from one quar- 

• hi**"" ’ be openly maui- 

is Besides, as every man in England 

to^wZ- bis opinion upon all subjects, and as, 

ffrievanrps If H ^^“Hiiistration, and to complain of 

representatives of the 
necessarily be heard in sucli n 

subjects, than il, an^otir.''^ frequently, and ujjon nipre 

no?**hi sl'ould be remembered, are 

break its sUence Timv*' d^ 

pose St determinnt they do not even sup- 

c sentiments ; and they are often no* 
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thing more than the first vent whicli men give to their 
View, and yet unsettled couceptions. 

The agitation of men's minds is not therefore in Eng- 
land wdiat it w'ould be in other states ; it is not the symp- 
tom of a profound and general discontent, and the fore- 
runner of violent commotions. Foreseen, regulated, even 
hoped for by the eoiistitution, it animates all parts of the 
state, and is to be considered only as the beneficial vicis- 
situde ot the seasons. 'Fhe [lower which governs, being 
dependant on the nation, but possessing at the same lime 
the general affection of the people, is often thwarted, but 
never endangered. Like a vigorous tree which stretclies 
its branches far and wide, the slighlest breath puts it in 
motion ; but it ac(|uires and exerts at every instant a new 
degree of force, and resists the winds, bolli by the strength 
and elasticity of its fibres, and the depth of its roots, 

111 a word, whatever revolutions may at times happen 
among the persons who conduct the public affairs in Eng- 
land, they never occasion the shortest cessation of the 
pow er of the laws, nor the smallest diminution of tlie se- 
curity of individuals. A man who should have incurred 
the enmity of the most pow'erful men in the state — what 
do I say? — though he had, like another Vatinius, drawn 
upon himself the united detestation of all parties, he 
might, under the protection of the laws, and by keeping 
within the bounds precribed by them, continue to set 
both his enemies ami the wdiole nation at defiance. 

The limits prescribed to this book do not allow us to 
enter into any farther particulars on the subject we are 
treating here j but if we wxre to make an inquiry into the 
influence wliich tlie English government has on the man- 
ners and customs of the people of England, perhaps we 
sliould find that, instead of inspiring them with any dis- 
position to di.sorder or anarchy, it produces on them a 
quite contrary effect. As they see the highest powers in 
the state coustaiitly submit to the laws, and they receive, 
themselves, such a certain protection from tl^^ose law's, 
whenever they appeal to them, it is impossible but they 
iiiust insensibly contract a deep-rooted attachment and 
respect for them, which can at no time cease to have some 
influence on their actions. And in fact, we see liiat even 
the lower class of the people, in England, uotwithslaiid- 
uig the apparent excesses into which they are sometime.s 

Z 2 


THE CONJjTlTTTTTON 


A 


liurviccl, poss6ss Ji spirit of justice and order, superior to 
’vvhat is to be observed iu the same rank of men in other 
countries. The extraordinary indulgence which is shewn 
to accused persons of every degree, is not attended with 
any of those pernicious consequences which we miglit at 
first be apt to fear from it. And it is perhaps to the na- 
ture of the English government itself, however remote the 
cause may seem, and to the spirit of justice it coiitimially 
and insensibly diffuses throughout all orders of the 
people, that we are to attribute the singular advantage 
possessed by the English nation, of employing an incom- 
parably milder mode of administering justice in criminal 
matters, than any other nation, and at the same time of 
affording perhaps fewer instances of violence or cruelty. 

Another consequence which we might observe here, as 
flowing also from the principles of the English govern- 
ment, is the moderate behaviour of all those who are in- 
vested with an)' branch of public authority. And if we 
look at the conduct of all public officers iu England, from 
the minister of state, or thejudge, down to the lowest offi- 
cers of justice, we find a spirit of forbearance and lenity 
prevailing in England, among ail pei*sons in power, which 
cannot but create the greatest surprise in those who have 
visited other countries. 

One circumstance more I shall observe here, as peculiar 
to England, which is the constant attention of the legis- 
lature in providing for the interests and welfare of the 
people, atid the indulgences shewn by them to their very 
prejudices. Advantages these, which are no doubt the 
consequence of the general spirit which animates the 
w lole biUghsh government, but are also particularly 
owing to tliat circumstance peculiar to it, of having lodged 
le active part of legislation in the hands of the represen- 
a ives ot the nation, and committed the care of alleviating 

fhf the people to persons who either feel 

o** see them nearly, and whose surest path to ad- 

for\^^eiif^^ 00^ is to be active in finding remedies 

mean, however, that no abuses take place in 
arp mof and that all possible good laws 

hnfh ^ there is a constant tendency in it 

all thl one, and improve the other. And that 

aws that are iu being, are certainly executed. 
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whenever appealed to, is what I look upon as the cha- 
racteristic and iindisputed advantage of the English con- 
stitution ; a constitution the more likely to produce all 
the effects we have mentioned, and to procure iu general 
the happiness of the people, in that it has taken mankind 
as they are, and has not endeavoured to prevent ev'cry 
thing, but to regulate every thing: I shall add, the more 
difficult to discover, because its form was complicated, 
while its principles \vere natural and simple. Hence it is 
that the politicians of antiquity, sensible of the inconve- 
niences of the governments they had opportunities of 
knowing, wished for the establishment of such a govern- 
ment, without much hopes of ever seeing it effected:* 
nay, lacitus, the best judge of them all, considered it as a 
project entirely chimerical.*^' Nor was it because he had 
not thought of it, had not reflected on it, that lie was of 
this opinion : he had fought for such a goveninieut, had 

had a glimpse of it, and yet continued to pronounce it 
impracticable. 


Eet us not therefore ascribe to the confined views of 
man, to his imperfect sagacity, the discovery of this im- 
portant secret. The world might have grown old, gene- 
rations might have succeeded generations, still seeking it 
in vain. It lias been by a fortunate conjunction of cir- 
cumstances, 1 will add, by the assistance of a favourable 

situation, tliat Liberty lias at last been able to erect her- 
self a temple. 

Invoked by every nation, but of too delicate a nature, 
as it should seem, to subsist in societies formed of such im- 
perfect beings as mankind, she shewed, and but just 
shewed herself, to the ingenious nations of antiquity that 
hihabited the south of Europe. They were constantly 
mistaken in the form of the worship they paid to her. As 
they continually aimed at extending dominion and con- 
quest over other nations, they were no less mistaken in the 
spirit of tliat worship; and Ihpugh they continued for 

* “ Statu 0 esse oplime coiistitutnin rempublicam quae ex tribus 
geiieribiis illis, rogulij optiinu, & popular!, inoclice " 

^ic. fra ff7n. 

1) If 

Liinctas natioues & iirbcs, populus, aut priorrs, aiit sin- 
guli, regunt. Dclecta ex bis Si coiistitnta reipublicte forum 
laudari fuciliiiSj qiiam eveiiiro ; vcl si eveiiit, baud diuturna 
I'otesi. — ~lac. Ann. lib, iv. 
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ages to pay their devotions to her, she still continued, 
with regard to then), to be tlie ‘ unknown’ goddess. 

Excluded, since that time, from those places to which 
she had seemed to give a preference, driven to the extre- 
mity of the western world, banished even out of the con- 
tinent, she has taken refuge in the Atlantic ocean. It is 
there, tliat, freed from the danger of external disturbance, 
and assisted by a happy pre-arrangement of things, she 
has been able fully to display the form that suited herj 
and she has found six centuries to have been necessary to 
'the completion of her work. 

Being sheltered, as it were, within a citadel, she there 
reigns over a nation which is the better entitled to her 
favours as it endeavours to extend her empire, and carries 
with it, to every part of its dominions, the blessings of in- 
dustry and equality. Fenced in on every side, to use the 
expressions of Chamberlayne, with* a wide and deep 
ditch, the sea, guarded with strong outworlcs, its ships of 
war, and defended by the courage of its seamen, it pre- 
serves that important secret, that sacred fire, which is so 
difficult to be kindled, and which, if it were once extin- 
guished, would perhaps uever be lighted agmu. When 
the world shall have again been laid w’aste by conquerors, 
it will still continue to shew mankind, not only the prin- 
ciple that ought to unite them, but what is of no less im- 
portance, the form under wdiich they ought to be united. 
And the philosopher, when he reflects on what is con- 
stantly tJie fate of civil societies amongst men, and ob- 
serv^ with concern the numerous and powerful causes 
which seem, as it were, unavoidably to conduct them all 
o a state of incurable political slavery, takes comfort in 
seeing Uiat Liberty has at last disclosed her secret to 
mankind, and secured an asylum to herself. 
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Note 1. Chap. IX. Book I, 

The notions of liberty have not been a little perplexed by 
an effort at definition. Liberty defined, is an attempt to draw 
within the boundary of a short sentence, .a circumstance of life 
and civil conduct, which necessarily embraces iunumerable 
particulars. If liberty be explained too vaguely, it is worth 
nothing as a philosophical notion ; if it affect to comprehend 
multifarious particulars, it is worth nothing as a definitiou. 
Paley, the most precise and excellent of moral writers, has 
given us the best definition of it. 

To do what wc will, is natural liberty i to do what we will 
consistently with the interest of the community to which we be- 

long, is civil liberty j that is to say, the only liberty to be desired 
in a state of civil society. 

X should W’lsh, no doubt, to be allowed to act in every in- 
stance as 1 pleased, but I reflect that the, rest also of mankind 
would then do the sauie^ in winch state of universal indenend- 
enee and self-direction, 1 should meet with so many checks and 
obstacles to my own will, from the interference and opposition of 
other men's, that not only iny happiness, but my liberty, would 

be less, than whilst the whole community were subject to the do- 
minion of equal law^s. 

The boasted liberty of a state of nature exists only in a state 
of solitude. In every kind and degree of union and intercourse 
with his species, it is possible that the liberty of the individual 
may be augmented by the very laws which restrain it : because he 
may gain more from the limitation of other men’s freedom than he 
•uffers by the diminution of his own. Natural liberty is the right 
of common upon a waste j civil liberty is the safe, exclusive, un- 
molested enjoyment of a cnltivated enclosure. 

“ The definition of civil liberty above laid down, imports that 

the laws of a free people impose no restraints upon the private 
will of the subject, which do not conduce iu a greater degree W. 
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the public happiness 5 by which it is intimated, 1 st. tliat restraint 
itself is an evil ; 2dly. that this eri! ought to be overbalanced by 
some public advantage; 3 dly. that the proof of this advantage lies 
upon the legislature; 4thly. that a law being found to produce no 
sensible good eflccts, is a sufficient reason for repealing it, as ad- 
verse and injurions to the- rights of a free citizen, without de- 
manding specific evidence of its had effects. This niaxiin might 
be remembered with advantage in a revision of many laws of this 
4joiintry ; especially of the game-laws; of the poor-laws, so faros 
they lay restrictions upon the poor themselves ; of the laws against 
papists and dissenters : and,f amongst people enamoured to ex- 
cess and jealous of their liberty, it seems a matter of surprise, that 
this principle has been so imperfectly attended to. 

“ The degree of actual liberty always bearing, according to 
Ibis account of it, a reversed proportion to the number and seve- 
rity of the restrictions which are either useless, or the utility of 
which does not outweigh the evil of the restraint, it follows, that 
every nation possesses some, no nation perfect, liberty: that this 
liberty may be enjoyed under every form of government: that it 
may he impaired indeed, or increased, but that it is neither 
gained, nor lost, nor recovered, by any single regulation, change, 
or event whatever: that consequently, those popular phrases 
which speak of a free people; of a nation of slaves; which call 
one revolution the ffira of liberty, or another the loss of it; with 

tnanj expressions of a like absolute form ; are intellig'ible only in 
a comparative sense. 

“ Hence also we are enabled fo apprehend the distinction be- 
tween personal and civil liberty. A citizen of the freest republic 
in the world may be imprisoned for bis crimes: and though his 
personal freedom be restrained by bolts and fetters, so long as his 
continement is the effect of a beneficial public law, bis civil liberty 

•11 u 1 • “■ appear dubious, the following 

wi e plainer. A passenger from the Levant, who, upon bis re- 

urn 0 ngland, should be conveyed to a lazaretto by an order of 
(luarantine, w-ilb whatever impatience be might desire bis en- 
largement, and though be saw a guard placed at the door to op- 

“‘‘cnipted 

freedom ^ aecuse government of eocroacbiiig upon bis civil 

himseTti " 7 ’,"’!" all the while congratulating 

himself that be bad at length set his foot again in a laud of liber.;. 
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The manifest expediency of tlie measure not only justifies it, but 
reconciles the most odious confinement with the perfect posses* 
sion, and the loftiest notions, of civil liberty. And if this be true 
of the coercion of a prison, that it is compatible with a state of 
civil freedom, it cannot with reason be disputed of those more mo- 
derate constraints which the ordinary operation of government 
imposes upon the will of the individual. It is not the rigour, but 
the inexpediency of laws and acts of aulhority, which makes them 
tyrannical. 

“ There is another idea of civil liberty, which, tlfough neither 
so simple nor so* accurate as the former, agrees better with the sig- 
nification, which the usage of common discourse, as well as the 
example of many respectable writers upon the subject, has affixed 
to the term. This idea places liberty in security; making it to 
consist not merely in an actual exemption from the constraint of 
useless and noxious laws and acts of dominion, but in being free 
from the danger of having such hereafter imposed or exercised, 
Tims, speaking of the political state of modern Europe, we are 
neoiistomed to say of Sweden, that she bath lost her liberty by the 
revolution which lately look place in that country; and yet we 
are assured that the people continue to be governed by the same 
laws as before, or by others wliich are wiser, milder, and more 
equitable. What then have they lost ? They have lost the power 
and functions of their diet; the constitution of their states and 
orders, whose deliberations aud concurrence were required in the 
formation and establishment of every public law ; and thereby 
have parted w’ith the securit)* which they possessed against any 
attempts of the crown to harass its subjects, by oppressive aud 
useless exertions of prerogative. Tlie loss of this security we de- 
nominate the loss of libeity. They have changed, not their laws, 
but their legislature ; not their enjoyment, but their safety; not 
tlicir present burthens, but their prospects of future grievances: 
and this w'e pronounce a change from the condition of freemen to 
that of slaves. In like manner, in our own country, the act of 
parliament, in the reign of Henry the eighth, which gave to the 
king’s proclamation the force of law, has properly been called a 
complete and formal surrender of the liberty of the nation; and 
would have been so, although no proclamation were issued in 
pursuance of these new powers, or none but what was recom- 
mended by |he highest wisdom aud utility. The security was 
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gone. Were it probable that the welfare and accomraodaiiou of 
the people would be as studiously, and as providently, consulted 
ill the edicts of a despotic prince, as by the resolutions of a popu- 
lar assembly, then would an absolute form of government be no 
less free than the purest democracy. The difterent degree of care 
and knowledge of the public interest which may reasonably be 
expected from the different form and composition of the tegisla. 
ture, constitutes the distinction, in respect of liberty, as Well be- 
tween these two extremes, as between all the intermediate luodid- 
catioDS of civil government. 

‘‘ The definitions which have been framed of civil liberty, and 
which have become the subject of much unnecessary nltercutiou, 
are most of them adapted to this idea. Tlius one political writer 
makes the very essence of the subject’s liberty to consist in bis 
being governed by no laws but those to which he Imtli actually 
consented j another is satisfied with an indirect and virtual con- 
sent; another, again, places civil liberty in the separation of the 
legislative and executive offices of government; another, in the 
being governed by law, that is, by known, preconstituted, inflexi- 
ble rules of action and adjudication ; a fifth, in the exclusive right 
of the people to tax themselves by their own representatives; a 
sixth, in the freedom and purity of elections of representatives; 
u seventh, in the control which the democratic part of the consti- 
tution possesses over the military establishment. Concerning 
which, and some other similar accounts of civil liberty, it may be 
observed that they all labour under one inaccuracy, viz. that they 
describe not so much liberty itself, as the safeguards and preserv- 
atives of liberty : for example, a man’s being g'ovcrned by no 
laws, but those to which he has given bis consent, were it practi- 
cable, IS no otherwise necessary to the enjoyment of civil liberty, 
than as it aflbrds a probable security against the dictation of Ia\>s, 
imposing superfluous restrictious upon his private will. This re- 
lark is appli^hle to the rest. The diversity of these definitions 
not surprise us, when we consider that there is no contrariety 
opposition amongst them whatever: for, by liow many dlfl'erent 
P isious and precautions civil liberty is fenced and protected, 

so many different accounts of riberty itself, all sufficiently con- 

iif Ifuth and with each other, may, according to this mode 

explaining the term, be framed and adopted. 

riilb cannot he ofleuded bya definition, hut propriety may. 


^VPPKNDTX. 2m 

In which view, those definitions of liberty ought to be rejected 
whicli, by making that essential to civil freedom which is unaU 
toinablc in experience, inflame expectations that can never be 
gratified, and disturb the public content witli complaints, which 
no wisdom or benevolence of government can rcniove. 

It will notbethougbtextraordinary, that an idea, which oc- 
curs so much oftener as the subject of panegyric and careless de- 

clamatinn, than of just reasoning or correct knowledge, should he 
attended with uncertainty and confusion; or that it should he 

fouud impossible to contrive a definition, which may include the 

numerous, unsettled, nnd ever-varying significations, which the 
lenii is made to stand for, and at the same time accord with the 
condition and experience of social life, 

“ Of the two ideas that have been stated of civil liberty, which- 
ever we assume, and whatever reasoning we found upon them, 
concerning its extent, nature, value, and preservation, this is the 
conclusion;— that that people, government, and constitution, is 

the freest, which makes the best provision for the enacting of ex- 
pedient and salutary laws.” ^ 


Note 2, Chap. XII. Book I. 


The subject of criminal justice has lately been discussed 
ill this country, aud made a frequent topic of debate in parlia- 
ment, with a view to its amendment. Sir Samuel Romilly, an 
eminent lawyer, has been the champion of a new system; his 
object being to mitigate the severity of our penal code, and to 
diminish the frequency of capital crimes. He has not, how- 
ever, succeeded. The legislature have adhere^d to the an- 
cient policy of the British lasv, which, however sanguinary it 
may seem in the letter of its penal enactments, is in fact fouud 
to be merciful and temperate, to an extreme, in tbe admini- 
stration of criminal justice. We must here again refer to the 
admirable Pa ley. 


“ The proper end of human punishment is not the satisfaction 
of justice, hut the prevention of crimes. By the satisfaction of 
justice, 1 mean the retribution of so much pain for so much 
guilt; which is the dispensation we expect at the hand of God, 
and which we are accustomed to consider as the order of things 
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that perfect justice dictates and requires. In what sense, or 
whether with truth iu any sense, justice may be said to demand 
the punishment of oflenders, 1 do not now inquire: but 1 assert, 
that this demand is not the motive or occasion of human punish- 
ment What would it he to the magistrate, that offences went 
nltoo-elher unpunished, if the impunity of the offenders were 
foMo'wed by no danger or prejudice to the commonwealth ? The 
fear lest the escape of the criminal should encouiage him, or 
others by his example, to repeat the same crime, or to commit 
dift'erent crimes, is the sole consideration which authorises the in- 
fliction of punishment by human laws. Now that, whatever it 
be which is the cause and end of the punishment, ought un- 
doubtedly to regulate the measure of its severity. But this cause 
appeal's to be founded, not in the guilt of the offender, but in the 
necessity of preventing the repetition of the ofl’ence : and hence 
results the reason, that crjnies are not by any government pu- 
nished ill proportion to their guilt, nor in all cases ought to be 
so, hut in proportion to the difficulty and the necessity of pre- 
venting them. Thus the stealing of goods privately out of a 
shop, may not, in its moral quality, be more criminal than the 
stealing of them out of a house j yet being equally necessary, 
and more difficult, to be prevented, the law, in certain circum- 
stances, denounces a^inst it a severer punishment. The crime 
must he prevented by some means or other j and consequently, 
whatever means appear necessary to this end, whether they be 
proportionable to the guilt of the criminal or not, are adopted 
rightly, because they ore adopted upon the principle wliicli alone 
justices the infliction of punishment at all. From the same con- 
sideration it also follows, that punisbiucnt ought not to be em- 
ployed, much less rendered severe, when the crime can be pre- 
vented by any other means. Funishmciit is an evil to wliich the 
magistrate resorts only from its being necessary to the prevention 
of a greater. This necessity does not exist, when the end may 
be attained, that is, when the public may be defended from the 
eflects of the crime, by any other expedient. The sanguinary 
laws vhichhave been made against counterfeiting or diminishing 
the gold coin ot the kingdom might be just, until the method of 
detecting the fraud, by weighing the money, was introduced into 
general usage. Since that precaution was practised, these laws 

have slept j and an execution under them at this duv would be 
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tlcemed a measure of unjustifiable severity. The same principle 
accounts for a circumstance, which lias been otten censured as an 
ahsurdity in the penal laws of this, and of most iiiudcrn nations, 
namely, that breaches of trust are either not punished at all, or 
punislied with less rigour tban other frauds. W herefore is it, 
some have asked, that a violation of confidence, which increases 
the guilt, should mitigate the penalty ?— This lenity, or rather 
forbearance, of the laws, is founded in the most reasonable dis- 
tinction. A due circumspection in the choice of the persons 
whom they trust 1 cnulioniii liiuiiiiijnr the extent of that trust* 
or the requiring of sufficient security for the faithful discliar^rc of 
it, will commonly guard men from injuries of this doscriptiou : 
and the law will not interpose its sanctions to protect nogligenco 
and credulity, or to supply the place of domestic care and pni-. 

lienee. To-be convinced that the law proceeds entirely upon iliis 
consideration we have only to observe,, tiiat.w here the confidence 
is unavoidable, — where no practicable vigilance could watch tlie 
ofiender, as in the case of theft committed by a servant in the 
shop or dwelling-house of his master, or upon property to which 
he must necessarily have access, the sentence of the law is not 
less severe, and its execution coiniiiotily more certain and rigorous, 
than if no trust at all had intervened. 

“ It is iu pursuance of the same principle, which pervades 
indeed the wliole system of penal jurisprudence, that the facility 
with which any species of crimes is perpetrated has been generally 
deemed a reason for aggravating the piiuishmeiit. Tims, sheep- 
stealing*, horse-stealing, the stealing of cloth from tcuters or 
bleaching-grounds, by our laws, subject the oflenders to sentence 
of death : not that these crimes are iu their nature more heinous 
than many simjdc felonies whicii arc punt.shed by imprisonment 
or transportation, but because the property, being more exposed, 
requires the terror of capital punishment to protect it. This 
severity would he absurd and unjust, if the guilt of the offender 
were the immediate cause and measure of flic piinishmeat * but is 
a coiisisteut and regular consequence of the supposition, that the 
right of punishment results from the necessity of preventing the 
crime: for, if this be the end proposed, the severity of the pti- 
nishiucnt must be increased in proportion to the expediency and 
the difficulty of attaining this end 3 that is, in a proportion com- 
pounded of the mischief of the crime, and of the ease with which 

A a 
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it W exccntod. The difficulty of discovery is a circumstance to 

be included in the same consideration. It constitutes indeed, with 
respect to the. crime, the facility of which we speak. By how- 
much therefore the detection of an otteuder is more rare and un- 
certain, by soinnch the more severe must he the punishment when 
he is detected. Thus the writing- of incendiary letters, though 
in itself a pernicious and alarming- injury, culls for a more con* 
dWn and exemplary piinisliment, by the very obsenvity with 

O * * 

which tlic crime is committed. 

“ From the justice of Gind, we are taught to look for a grada- 
tion of punishment exactly proportioned to the guilt of the of- 
fender ; when therefore, in assigning the degrees of human pn- 
nishmeut, we introduce, considerations distinet from that guilt, 
and a proportion so varied by external circumstances, that equal 
crimes frequently undergo unequal punishments, or the less crime 
the "“reater j it is natural to demand the reason why a different 
uiensure of punishment should be expected from God, and ob- 
served by man 5 why that rule, which befits tbe absolute and per- 
fect justice of the Deity, should not be the rule which ought to be 
pursued and imitated by human law's. Tbe solution of this diffi- 
culty must be sought for in those peculiar attributes of the divine 
nature, which distinguish the dispensations of supreme wisdom 
from the proceedings of human judicature. A being whose know- 
ledge penetrates every concealment, from the operation of W'hose 
will no art or flight can escape, nnd.in whose hands punishment 
is sure j such a being may conduct the moral government of his 
creation, in the best and wisest manner, by pronouncing a law 
that every crime shall Anally receive a puuislimcnt proportioned 
to the guilt wliicb it contains, abstracted from any foreign consi- 
deration whatever j and may testify his veracity to the spectators 
of his judgments, by carrying tliis law into strict execution. But 
when the care of the public safety is intrusted to men, whose 
authority over their fellow-creatiires is limited by defects of power 
and knowledge 5 from whose utiuost vigilance* and sagacity tbe 
greatest oflenders often lie hid j whose wisest precautions and 

j . rt. ^ maybe eluded by artifice or concealment^ a 

diflereni necessity, u new rule of proceeding, results from tbe 
very iin perfection of their faculties. In their hands, the. iincer- 
tainty of punishment must be compensated by the severity. Th'e 
case with which crimes are committed or concealed, must be 
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counteracted by additional prenaltics and increased terrors. The 
very end for which iitimuti government is established, requires 
that its regulations be adapted to tbe su(>pression of crimes. This 
end, whatever it may do in the plans of infinite wisdom, does 
not, in the designation of temporal penalties, always coincide 
with ttie proportionate punishment of guilt. 

There are two methods of administering penal justice. 

“ The first method assigns capital punislimeiits to few offences, 
and inflicts it invariably. 

“ The second method assigns capital punlsliineiits to many 
kinds of offences, hut inflicts it only upon a few examples of 
each kind. . 

The latter of which two methods has been long adopted in 
this country, where, of those who receive seuteace of death, 
scarcely one in ten is executed. And the preference of this to the 
former method seems to be founded in the consideration, that the 
selection of proper objects fur capital pnnishiuent princitpully de- 
pends upon circumstances, •which howevercasy to perceive in each 


particular ciise after the crime jscomlnitted, it is impossible to enu- 
merate or define beforehaml ; or. to ascertain however with that ex- 
actness, which is requisite in legal descriptions. Hence, uUhougli 
it be necessary to fix liy precise rules of law the boundary on one 
side, that is, the limit to which the puiiishmeut may he extended; 
and also that nothing- less thari the authority of the whole legislt- 
ture be suftered to deteriniue that boundary, and assign these 
rules ; yet the initigaiion-of piinisliment, the exercise of lenity, 
may without danger he intrusted to the executive inngi^itnJle, 
whose discretion will operate ujion those numerous, unforeseen, 
mutable, and indefinite circumstances, both ot the crime and the 
criminal, w liich constitute or qualify the malignity of each offence, 
VVithoutthe power of relaxation lodged in a living authoriLy, 
either some ott’endeis would escape capital punishment, whom the 
public safety required to suffer; or some would nudergo this 
punishment, where it was neither deserved nor necessary. For 
if judgment of death were reserved for one or two species dt 
crimes only (which would probably be the case if that judgment 
was intended to be executed without exception), crimes might 


occur of the most dangerous example, aud accompuiiied with cir- 
euinstauces of lieiiious asra-ravation, which did not full within 

O O ^ 

any description of offences that the laws had made capital, and 
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.vhich consequent! V could not receive tl.c puiiislinient their own 

mali-nity and the public safety required. AVliat js worse, it 
wouTd be known, beforehand, that such crimes might he com- 
initted without danger to the offender’s life. On the other hand, 
if to reach these possible cases, tlie whole class of offences lo 
which they belong be subjected to pains of death, and no power 
of remitting this severity remain any where, the execution of the 
laws will Lcomc more sanguinary than the public compassion 
would endure, or than is necessary to the general security. 

The law of England is constructed upon a different and a 
better policy. By the number of statutes creating capital offences, 
it sweeps into the net every crime which, under any possible cir- 
■eiimstances, may merit the punishment of death: but, when the 
.execution of this sentence comes to be deliberated upon, a small 
•proportion of each class are singled out, the general character, or 
the peculiar aggravations of whose crimes render them fit ex- 
amples of pubUc justice. By this expedient few actually suffer 
death, whilst the dread and danger of it haug over the crimes of 
-raaiiy. The tenderness of the law cannot be taken advantage of. 
The life of the subject is spared as far as the necessity of restraint 
and intimidation permits: yet no one will adventure upon the 
commission of any enormous crime, from a knowledge that the 
laws have not provided for its punishment. The wisdom and 
humanity of this design furnish a just excuse for the multiplicity 
of ciipital ofiences, w’bicli the laws of England are accused of 
creating beyond those of other countries. Tlie charge of'cruelly 
is answered by observing, that these law’s were never meant to he 
carried into indiscriminate execution ; that the legislature, when 
it establishes its last and highest sanctions, trusts to the benignity 
•of the crown to relax their severity, as often as circuntsfanccs 
appear to palliate the oftence, or even as often as those circum- 
stances of uggruvatiou are wanting, which rendered this rigorous 
interposition necessary. Upon, this plan, it is enough to vindi- 
cate the lenity of the laws, that some iustuiices are to he ibnnd 
.^iu each class of capital crimes, which require the restraint ot 
capital pimisliment, and that this restraint could not be applied 
without subjecting the whole class lo the same. condein nation.” 
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Note 3. Chap X. Book 11. 

The following philosophical treatise on the nature of go- 
vernments, and analysis of the different kinds, arc given by 
Paley. 

As a series of appeals must he finite, there necessarily exists 
in every goveniiueut a power fruni which the constitution has 
provided no appeal; and which power, for that reason, may he 
termed absolute, omnipotent, uncontrollable, arbitrary, despotic^ 
and is alike so in all countries. 

** The person, or sissemhly, in whom this power resides, is 
called the sovereign, or the supremo power of the stale. 

‘‘ Since to the same power universally appertains the office of 
cstablisUiag public laws, it is called the legislature of the stale. 

“ A government receives its denomination* from the form of 
the legislature ; which forui is likewise what we coiiimonly mean 
by the constitution of a country. 

“ Political w’riters euuincrate three principal forms of govern- 
ment, which, however, are to he regarded rather as the simple 
forms, by some combi nation and intermixture of whtcli all actual 
governments are composed, than ns any where existing in a pure 
and eleuieutary state. These forms are, 

“ 1. Despotism, or absolute monarchy, where the legislature is 
ill a single person. 

II. An aristocracy, where the legislature is in a select assem- 
bly, the members of w hich either fill up by election the vacancies 
ill their own body, or succeed to their places in it by inheritance-, 
property, tenure, of certain lauds, or in respect of some personal 
right, or qualification. 

“ III. A republic, or democracy, where the people at large, 
either collectively or by representation, constitute the legislature. 

(( Xlie separate advantages of monarchy, arc, unity of counsel, 
activity, decision, secrecy, dispatch ; the military strength and 
energy which result from these qualities of government; the 
exclusion of popular and aristoerutical contentions ; the pre- 
venting, hv a known rule of succession, ot all competition for the 
supreme power; aud thereby repressing the hopes, intrigues, 
and dangerous amhilioii, of aspiring citizens. 

“ The mischiefs, or rather the duiigei-s, of monarchy are, 

Aa 3 


270 APPENDIX. __ 

tyranny, expense, exaction, niilifar}’ domination ; unnecessary 
wars, wagged to gratify the passiotts of an individual^ risk of the 
cliaracter of the reigning prince j ignomnee in flie governors, 
of the interests and accommodation of the people, and a conse- 
quent deficiency of salutary regulations ; want of constancy and 
uniformity in the rules of government, and, proceeding from 
thence, insecurity of person aud property. 

‘‘ The separate advantage of an aristocracy consists in the 
wisdom which may he expected from experience aud education : 
a permanent council naturally possesses experience; and the mem- 
hers wfio succeed to their places in it by inheritance, will, proha- 
hly, be trained and educated with a view to the stations which 
they are destined by their birth to occupy. 

“ The mischiefs of an aristocracy arc, dissensions in the ruling 
orders of the state, which, from the want of a common superior, 
arc liable to proceed to the most dcspemle extremities ; oppression 
of the lower orders by the privileges of the higher, and by la«s 
partial to the separate interest of the law- makers. 

“ The advantages of a republic arc, liberty, or exemption from 
needless restrictions ; equal laws ; regulations adapted to the 
wants and circumstances of- the people; public spirit, Irug'ality, 
ave.rsencss to war; the opportunities which ilcmocratic assemblies 
aflbrd to men of every description, of producing their nhilities 
and counsels to public observation, and the exciting thereby, and 
calling forth to the service of the commonwealth, the faculties of 
its best citizens. 

The evils of a republic arc, dissension, tumults, faction ; the 
littempts of powerful citizens to possess themselves of the empire ; 
the confusion, rage, and clamour, which are the inevitable con- 
sequences of assembling multitudes, and of propounding ques- 
tions of state to the discussion of the people ; the delay and dis- 
closure of public counsels and designs ; and the imbecility of 
measures retarded by the necessity of obtaining the consent of 
numbers: lastly, the oppression of the provinnes which are not 
admitted to a participation in the legislative power. 

“ A mixed government is composed by the combination of two 
or more of the simple forms of g’overnment above described : 
uiid in whatever proportion each form enters into the constitution 
of a government, in the .same proportion vnay both tlie advantages 
and evils, vvhich we have attributed to that form, be expected : 
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that is, those are the uses to be maintained and cultivated in each 
part of the constitution, and these are the dangers to he provided 
against in each. Thus, if secrecy and dispatch be truly enume- 
rated amongst the separate excellencies of regal government, 
then a mixed government, which retains monarchy in one part 
of its constitution, should be careful that the other estates of the 
‘empire do not, by an ofiicious and inquisitive interference with 
the executive functions, which are, or ought to be, reserved to 
the administration of the prince, interpose delays, or divulge 
what it isexpedient to conceal. On the other hand, if profusion, 
exaction, military domination, and needless wars, he justly ac- 
counted natural properties of monarcfiy, in its simple unqualified 
formj then are these the objects to which, in a mixed govern- 
incut, the aristocratic and popular part of the constitution ought 
to direct their vigilance ; the dangers against which they should 
raise and fortify their barriers; these are departments of sove- 
reignty, over which a power of inspection and control ought to 
he deposited with the people. 

The same observation may be repeated of all the other advan- 
tasres and inconveniences which have been ascribed to the several 
simple forms of government; and affords a rule whereby to direct 
the coustruction, improvements, and administration, of mixed 
governments, subjected how'ever to this remark, that a quality 
sometimes results from the conjunction of two simple forms of 
®‘ovcrnment, which belongs not to the separate existence of 
either : thus corruption^ which has no place in an absolute 
iiiounrcliyj aiitl little in n pure repiiblicj is sure to gnin admission 
into a constitution which divides tlie supreme power between an 

executive uingisli*nte and a popular council. 

“ An hereditary monarchy is universally to he preferred to au 
elective monarchy. Xhe confession of every wiiler on the sub- 
ject of civil government, the experience of ages, the example 
of Poland, and of the papal domiaions, seem to place this amongst 
the few indubitable maxims which the science of politics admits of. 
A crown is too splendid a- prize to he conferred upon merit : the 
passions or interests of the electors exclude all consideration of 
the onalities of the competitors. The same ohservalion holds 
concerning the.appointiueiits to any office which is attended with 
a great share of power or emolument. Nothing is gamed by a 
popular choice, worth the dissensions, tumults, and interruption 
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of reg-iilar industry, with which it is inseparably attended. Add 
to this, that a king, who ow’eshis elevation to the event of a con- 
test, or to any other cause than a fixed rule of succession, will be 
apt to regard oue part of his subjects ns the associates of his for- 
tune, and the other as conauered foes. Nor should it be forgot- 
ten, amongst the advantages of an hereditary monarchy, that, as 
plans of national improvement and reform are seldom brought to 
maturity by the exertions of asingle reign, a nation cannot attain 
to the degree of happiness and prosperity to which it is capable 
of being carried, unless an uaiforinity of counsels, a consistency 
of public measures and designs, he continued through a succes- 
sion of ages. This benefit may be expected with greater proba- 
bility where the supreme power descends in the same race, and 
where each prince succeeds, in some sort, to the aim, pursuits, 
and disposition of his ancestor, than if the crown, at every change, 
devolve upon a strang’er, whose first care will commonly he to 
pull down what his predecessor had built up j and to substitute 
systems of adniinistration, which must, in their turn, give way to 
the more favourite novelties of the next successor. 

Aristocracies are of two kinds. First, where the power of 
the nobility belongs to them in their collective capacity alone 5 
that is, wliere, although the government reside in an assembly of 
the order, yet the members of that assembly separately and indi- 
vidually possess no authority or privilege be3^oiicl the rest of the 


community this describes the constitution of Venice. Secondly, 
where the nobles are se.verally invested with great personal power 
and immunities, and w’here the power of the senate is little more 
thaa the aggregated power of the individuals who compose it 
this is the constitution of Poland. Of these two forms of govern- 
ment, the first is more tolerable than the last: for, although the 
members of a senate should many, or even all of them, be profli- 
gate enough to abuse the authority of their stations in the prose- 
cution of private designs, yet, not being all under a temptation 
to the same injustice, not having all the same end to gain, it 
would still he difficult to obtain the consent of a majority to any 
specific act of oppression which the iniquity of an individual 
might prompt him to propose : or if the will w ere the same, the 
power is more confined j one tyrant, ^vhether the tyranny reside 
in a single person, or a senate, cannot exercise oppression at 
so many places, at the same time, as it may be carried on by the 
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dominion of a numerous nobility over their respective vassals and 
dependants. Of all species of domination, this is the most odious : 
the freedom and satisfaction of private life are more constrained 
and liarassed by it than by the most vexations law, or even by the 
lawless will of an arbitrary monarch, from whose knowledge, and 
from whose injustice, tlie greatest part of his subjects arc removed 
by their distance, or concealed by their obscurity. 

“ Europe exhibits more than one modern example, where tlie 
peoptc, aggrieved by the exactions, or provoked by the enormi- 
ties, of their immediate superiors, have joined with tlie reigning 
prince in the overthrow of the aristocracy, deliberately exchung- 
'iiig their condition for the miseries of despotism. About the 
middle of the last century, the conimoiis of Denmark, weary of 
the oppressions which tliej" had long snflered from the nobles, and 
exasperated by some recent insults, presented themselves at the 
foot of the throne with a formal ofter of their consent to establish 
• unlimited dominion in the king. The revolutiou in Sweden, 
still more lately brought about with the acquiescence, not to say 
the assistance, of tfie peofilc, owed its success to the same cause, 
namely, to the prospect of deliverance that it afforded from the 
tyranny w Iiicli their nobles exercised under the old constitution. 
In Eiig'land, the people beheld the depression of the barons, 
under the house of Tudor, with satisfaction, although ihe^' saw 
the crown acquiri ng thereby a power which no limitations that 
’ the constitution had then provided were likely to confine. The 
lesson to be draw'ii from such events is this : that a mixed govern- 
ment, w hich admits a patrician order into its constitution, ought 
to circumscribe the personal privileges of the nohilit}', especially 
claims of hereditary jurisdiction and local anllioritj’, with a 
jealousy equal to the solicitude with which it wishes its own pre- 
servatiou : for, nothing so alienates the minds of the people trom 
the g’overnment under which they live, hj- a perpetual sense ot 
finnoyauce and inconvciiiency, or so prepares them for the prac- 
tices of an enterprising prince or a factious demagogue, as the 
abuse which almost alw'uys accoiupauies the existence of separate 

bhnmaities. 




van tao’es 
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Amous'st the inferior, hut by no means iiiconsiderahle ad- 
ig’es of a democratic constitution, or of a constitution in 


which the people partake ot the power of legislation, the tol- 
lowiug should not be nesflected 
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“ I. The direction which it gives to the education, studies, 
and pursuits of the superior orders of the community. Tlie share 
wliich this has in forming the public niAnners and nationai cha- 
racter, is very important. In conntries, in whicli tlie gentry are 
excluded from alt concern in the government, scarcely any thing* 
is left which leads to ndvancenieiit, but tlie profession of arms. 

They who do not addict themselves to this profession (and miser- 

% 

able must that country be, which constantly employs the military 
service of a great proportion of any order of its subjects!) are 
commonly lost by the more want of object and destination * that 
is, they either full, without reserve, into the most sottish habits of 
animal gratKication, or entirely devote themselves to tlic^attain- 


ineiit of those futile arts and decorations which compose the busi- 
ness and recommeiidatii^iis of a court : on the other hand, where 
the whole, or any efl'ect^ial portion of civil power is possessed by 
a popular assembly, more serious pursuits will be encourao^ed ; 

f S 7 

purer morals, and a more intellectual cliaiactcr, will engjige the 
public esteem ; those faculties which qualify men for deliberation 
and debate, and which are the fruit of sober habits, of early ami 
lottg-eontiiiued application, will he roused and animated by the 
reward, which, of all others, most readily awakens the ambition 
of the human mind — political dignity and importance. 

U. Popular elections procure to the common people courtesy 
from their superiors. That contemptuous and overbearing inso- 
lence, with which the lower orders of the community are wont to 
he treated by the higher, is greatly mitigated where the people 
have something to give. The assiduity with which their favour is 
sought upon these occasions, serves to generate settled habits of 
condescension and respect ; and as human life is more embittered 

by aftronis than injuries, whatever contrihul'es to procure mild- 

ness and civility of manners towards those who are most liable to 

su er from a contrary behaviour, conects, with the pride, in a 

great measure the evil of inequality, and deserves to he accounted 
among the most generous institutions of social life. 

I • satisfactions which the people in free governments 

•lemefrom the knowledge and agiiaiion of political subjects: 
sue . as the proceedints and debates of the senate : the conduct 

'*’*"*®*®*^j tl'c revolutions, iutrlgues, and cou> 

general, from the discussion of public 
ures, questions, and occurrences. Subjects of this sort 
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excite just enough of interest and emotion to tiflord a moderate 
engagement to the tlioughts, without rising to any painful deo-ree 

of niixiety, or ever leaving u fixed oppression upon the spirits • 
and what IS this, hut the end and aim of all those amusements’ 
which compose so much of the hiisinessof life and of the value of 
riches ? For my part (and I believe it to he the cose with most 
uicn who are arrived at the middle age, and oeci.pv the middle 
classes of hfc), had I all the money, whieh I pay' in taxes to, 
government, at liberty to lay out upon uinuseiueul and diversion, 
;I know not whether 1 could make choice of any in which i could 
find greater plonsnrc than what I receive from expecting, hear- 
ing, and relating public news; reading parlianieiilary debates 
and proceedings; canvassing the politieiil arguments, projects, 
predictions, and intelligence, which are conveyed, by various 
channels, to every corner of the kingdom. These topics, ex- 
citing universal curiosity, and being such as almost every man is 
read} to form and prepared to deliver his opiuon about, greatly 
promote, and, I think, impruveconversulioii. They render?! more 
ralional and more innocent; they supply a substiliife fordrinkiiig, 

gfiiniing, scandal, and obscenity. Now the secrecy, the jealousy, 
the solicitude, and precipitation of despotic governments, exclude 
all this. But the loss, you say, is trifling. 1 know that it is pos- 
sible to render even ihc mention of it ridiculous, by representing 
it as the idle employment of the must insignificant part of the 
nation, the folly of villag’c-stntesuieii and coffee-house politi- 
cians: but 1 allow nothing to be a trifle which luiuisters to the 
liarmless gi'atificatioii of multitudes j nor any order of men to be 

insignificant, wliose number hears a respectable pruportlou to the 
sum of the whole comm unity. 

We have been accustomed to an opinion, that a repiihticaii 
form of government suits only with the aftairs of a small state: 
which opinion is founded in the consideration, that unless the 
people, iu every district of the empire, be admitted to a share in 
the national representation, the government is not, as to them, a re- 
public • that elections, where the constituents are numerous, and 
dispersed through a wide extent of country, are conducted with 
difliculty, or rather, indeed, managed by the intrigues aud coui- 
hinations of a few, wit o arc situated near tlie place of election, 
nch voter considering his single suffrage as too minute a portion 
of the general interest to deserve his care or attendance, much 
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less to be worth any opposition to influence an.l application ; tiiat 
whilst we contiact the representation within a coinptLss sma 
enough to admit of orderly debate, the interest of the constituen t 
becomes too small, of the representative too great. It is difficult 
also to maintain any connexion betneeu them. He who repre- 
sents two hundred thousand, is necessarily a stranger to the 
onreatest part of those who elect him ; and when hts interest 

amongst them ceases to depend upon nnacqmiintance vrttli their 
persons and chameter, or a care or knowledge of their aflatrs , 
when such a representative finds the treasures and honours of a 
ereal empire at the disposal of a few, and himself one of the lew, 
there is little reason to hope that he will not prefer to his public 
dnty'-those temptations of personal aggrandisement which his 
sitnation offers, and which the price of his vote will always pur- 
chase. -Ml appeal to the people is precluded by the iinpossihilily 
of collecting a sufficient proportion of their force and nnnibers. 
The factions and the unanimity of the senate are equally dan- 
n-eroiis. Add to these considerations, that in a democratic consti- 
tution the mechanism is too complicated, and the motions too 
slow, for the operations of a great empire ; whose defence and 
government require execution and dispatch, in proportion to the . 
inagiiitiidc, extent, and .variety of its concerns. There is weight, 

DO doubt, in tlicsc reasons 5 but much of the objections seems to 
be done avvav bv tbc contrivance of a federal republic, ubicii, 
distributing^ the country into districts of a commodious extent, 
and leavin® to- each district its internal legislation, reserves to a, 
convention of the states tbc adjustment of their relative claims ; 
the levyijig, . direction, and goveruiuent of the common force of . 

the confederacy ; tbe requisition of subsidies for the support of 
this force; llie utakiug of peace and war; the entering' into 
treaties ; the regulation of foreign commerce ; the equalisation of 
duties upon imports, so as to prevent the defrauding of the l e- 
ve.nue of one province by smuggling articles of taxation from tbc 
borders of nnotlier ; and likewise so as to^uard against undue 
partialities in the encourageincut of trade. To what limits such 
a republic might, without incouveuieucy, enlarge its dominions, 
hy assuming ufigbbouriug provinces into the confederation ; or 
how far it is capable of uniting the liberty of a small common- 
wealth with the safety of a powerful empire ; or wiiethcr, amongst 
co-ordinate powers, disseusionsaad jealousies would not be likely 
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to arise, which, for want of a common superior, might proceed to 
fatal extremities, are questions upon which the records of man- 


r ^ind do not authorise us to decide with tolerable certainty. The 
experiment is about to be tried in America upon a large scale.” 


Note 4. Chap. XII. Book II. 

The following account of the liberty of the press is ex- 
tracted from a late work. on the law of libels : — 

With respect to the correct acceptance of the popular notion 
of the liberty of the press, it is what is necessarily included in 
its equivalent and progressive terms, thinking, speaking*, and 
writing. ; , 

AVitli resjjcct to human tribunals, every one is at liberty to 
think ns he pleases. Human cognizance cannot reach what is 
beyond human evidence. It is contrary to the first law of nature 
to put a man upon his own confession. If you accuse, and be 
deny, there is at once an end of nil trial. Upon these grounds it 
has been the maxim of every code that thinking is beyond its 
capacity. ’ ’ • 

“ VV'^lieu these thoughts are'cmbodied in words, they become in 
(bat shape moral substances; they produce palpable and ma- 
terial efiTects upon the personal rights of others. Hence the pecu- 
liar felicity of the expression of the Roman law, which,* in its 
technical description of an injury similar to our assaults, employs 
the words et verheras me lingua. In this shape, therefore, 

as Being naturally capable of iujury*, they became cognizable by 
law. Writing is the further publication of words, as printing 
is the fiirtber publication of writing. They are all difiereut 
forms of the same thing, namely, publicly speaking. They are all-, 
therefore, comprehended withia the same leriii ; have all the same 
extent of rio'ht, the same limits from the rights of others and are 
‘^11 contained under the same compass of law. 

“ The liberty of the press, therefore, properly understood, is 
Ihe personal liberty of the Writer to' express his thoughts in the 
oiore. improved way invented by biiiuan ingenuity in the form 
the press. This definition, or rather description, will lead 
’t* not only to an accurate conception of the thing, but to 

Bb 
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tlie origin of those notions, aiul whicli some writers have 
dDerned''i)rt‘jn'dices, entertained in fiivonr of it in a popular con- 
stitution. 

“ The press, it hasbc^n said, is the creature of human ingenuity, 
exerted in an improved, and therefore remote progress of society ; 
it is not, nor can he supposed cblclnpbrary with the state ol 
nature ; how, therefore, it is demanded, can the liberty of tlie 
press be a natural right? What do you intend therefore when 
YOU speak of the sacredness of this right, and employ terms 
which are only appropriate to our absolute and inalienable 
rio-bts ? To this it may be answered, that the riglils of nature, 
that is to say, of the free exercise of our faculties, must not 
be invidiously narrowed to any single form or shape. They 
extend to every shape, and to every instrument, in which, and 
by whose assistance, those faculties can be exercised, J have a 
right to walk, 1 have the same right to run, and, if by the exer- 
tion of ingenuity I could invent any way to fly, I have the same 
natural right to fly. The same character, therefore, of natural 
rights is conveyed to every right which is natural in its origin 
nnd principle through all the possible modes and instnimeuts of 
exercising and launching it into action and employment. In 
this manner the liberty of the press may be regarded as a na- 
tural right, a'nd in the language of our best lawyers, and the 
daily a’cceptance 'of the constitution, it is, under ibis notion, 
invested with a corresponding sacredness. Such is one of the rea- 
sous of tlie partiality of the English law and constitution towards 
this fight. 

Ahbllier reason for this partiality is i n the evident benefit which 
our cohstifntibn, i'n partfcular, has derived from the exercise of 

this natural principle of liberty in the acquired organ of the press. 

* 

The constitution herein pays 'back what it has received. Oiir 
constitution, in fact, as ifat'^iVcsent exists, in a church reformed 
from the errors ' of superstition, and in jl system of liberty, 
equally remote from feudal anarchy and monarchical despotism, 
^s almost entirely, under Providence, the fruit of a free press. It 
was this which awakened the minds ’of men from that apathy in 
which ignorance of their rights, and of the duties of their rulers, 
'left them. It was'by these meons, that moral and religious know- 
ledge, the ’foundations of all liberty, was refracted, multiplied, 
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Slid circiiliited ; and iiisleudof exisliug in masses, and ih the single 

points of scliools and univcisilics. ivas, rendered. tUe conjm'o.n 

alirospliercin whielnveell live and breathe. It wnafroin ihe press 

that originated what is, in fuel, the main diatincti«n of the 

ancient nnd modern world, public opinion. A siagle question 

will be sufficient to put tlie importance of this subject, in the 

strongest point ot view. In the present state of knowledge and 

manners, is it impossible that a Nero or a Tiberius would be 
sufi’ered to live or reign ? ' . . 

‘‘ It IS a inaxuu of policy in fuvouv of n^turpl, liberty, that in 

every case of tho deprivation or restraint of personal rigbta, the 

burtheins upon the governors to show th.o oocessity of aucb,(limi- 
nution and restriction. 

‘ It is therefore a maxim of tUa English coastitutioojthat uo 
hberty of the subject, either in itself, or ip any; instn,,«ent by 
nliicb it may be exorcised, shall b« repealed, restricted, or 
abiidged,. unless the magistrate shall shotv, upon his part, a fall 
and sufficient civil reaspii for such diminution. 

This is, in, fact,, tho main distinction hetween tyranny and 
liberty. A free gnverniuent is in the daily, habit of repealing 
aud restricting aur natural rights; and, this' too, ia.a greater 
d^recj.and in mor.r freqnenny, than, any schetAO of dc>spo*jsm 
whatever:. No man com plains that such acts of onr. governors are 

an invasion of onr liberties. The cause, of. this, is, that, so- 
ciety, like the individual, is under the obligation of reason, 
and whatever is required by such reason, in other words, by 

general or individual prndaoce, constitutcis onr duty,, and nut onr 
Servitude. 

» 

Ohedience tn- reason tUithe great moral la\v.(jf,Qiir nature. The 

reasouablencss t^f, any civil rule is.a sufficient foundation of the 

right of the magUtrate, who has authority, to iuipose it. Kights, 

»a trutli, are nothing more than such qualities of acts.ns render 

tbom ohljgatory upon the reason of the ageuL A right i^ only a 
leg’ul term for a rensoii . 

“ It is from these principles, therefor.e,,t)iaUli theaUivdgme.Dts, 

Jlod,as it were, resorvaUons,.of the liberty of.the press, by the laws 
® ^-ngland, are founded upon some .sufficient cause. The king, 
^or example, not merely in his title, but by the goad re, a sou ^f 
le Euglish law, is the defender of the faith, and the head and 
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support of the established relig^ion. It becomes him, therefore,, 
in this character, to guard the purity of the sources of our fuith. 
Hence the sacred books are given into his peculiar custody. He 
only is allowed to publish and multiply copies. In a matter of this 
kind it will not do to have any contending authorities. The Vul- 
gate Bible must be a record and a rule. It must be one, and there- 
fore must be maintained such by being- kept in a due legal 
custody. 

It is the same with respect to the acts of parliament. They pecu- 
liarly belong to the king, first, as a party to them, they being his 
own records ; secondly, because it is necessary that there should be 

a correct and undoubted original. The king, therefore, in both 

* 

these cases, has an exclusive and restrictive right, founded on the 
very sufficient reason of the maintenance of the public religion, 
and of the origfinals of the laws. 

The same reason necessarily comprehends the sole printing 
of all hooks. relating to the rites and services of the church, and 
the public liturgy. • 

•’ “ Beyond these prerogatives, the crown has no restrictive power 
at common law over the press. The crown never exercised the 
art of printing solely, either by its servants or patentees, as it was 
once falsely contended. The first book printed in England has 
no imprimatur or cum privilegio. It is true, indeed, that upon 
the invention of printing, and the experience of its wide eflects, 
most of the princes of Europe seized upon the pres.s ns a kind of 
pccnliar and royal franchise ; and under the pretext of providing 
for uniformity in religion, and the tranquillity of government, 
enslaved this great organ of human reason. They treated the 
discovery of printing, not as a mechanical invention which tlie 
ingeftnity of man had thrown into the common stock, and there- 
fore, after a due reward to the inventor, rendered common to all, 
hut as something abscinded from the common capital, as a kind of 
newlj'-discovcred waste, to which their domhiium eminens gave 
them a prerogative right. 

“ The law of Englaud, however, never acknowledged this kind 
of interpretation. As far as the reason of society required it to 
he restricted, it did so restrict it, and gave it to the crown. But 
even in this act of restriction, it acknowledged the common and 
general right 5 for why should it have taken a part, why have 
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marked out ‘soiuucli belongs to the crown,' if it understood tbp 
whole as belonging to it ? 

Imprimaturs were first introduced by the act of iiuiformitv, 
and borrowed from the inqiiisitioii. 

It is true, indeed, that the press in this country laboured Ion 
iindci tlie oppression of a licen.ser. VVhut the.crowu heg-an, the 
star chamber continued, and iu an age of civil confusion, nud there- 
fore not having much leisure for literary curiosity, the offi^cc of the 
licenser was not feltas a considerable l>urthci) to the subject. The 
two universities were periuitled to publish from thcir.own presses 
with the vice chancellor's imprimatur^ Even the houses of parlia- 
ment secnipd to concur w-iih (he crown and star chamber in their 
jealousy of a free press. In 1643, several ordinances of parlia- 
ment were made, or transcribed tram certain decrees of tlie star 
chamber, against free printing, and all were consolidated iu the 
famous licensing act of 13 and 14 Charles II. This ordinance, 
which treated the press in no other light than a royal franchise, 
subsisted in full force till 1692, four years after the revolution, 
when the liberty of the press was restored. 

‘‘ The power of the licenser has been renewed in a limited de- 
gree by the 10 George II. c. og. By that act, no dramatic com- 
position can be represented on any public stage, without ibc pre- 
vious llceuceof the lord chamberlain. This is a salutary regula- 
tion of the morality and decency of public exhibitions, and if it 
can be said at all to iDterfere with the liberty of tlie press, it is an 
interposition well w'arranted by the interests of the public morals 
and peace. 

“ What the press can only eflcct by slow degrees, and by a cir- 
culation through individual hands, a public stage, by the more 
immediate appeal to the eyes and ears, and by the powerful con- 
tagion of feelings in crowds, might eiicet at a single blow, and 
amongst multitudes. 

“ The press, moreover, is in some degree restricted by various 
acts of parliament, regulating the publication and sale of news- 
papers. The design of these acts is priuci pally to facilitate the 
remedy agaiust the proprietors and editors in case of libels either 
of a civil or criminal teudency. 

“ The statute of 32 Geo. Ill c. 60. is the only act of parlia- 
«ient which at all touclics the question of the liberty of the press 
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since tlie loth Geo. II. This statute is gciiei'nlly consitiorcil as 
restorative of the common law, unci therefore merely declara- 
tory. It enacts, that in an indictnient or information for a libel, 
where issue is joined on the defendant's plea of not g“nilty, the 
jurors may give a general verdict on the whole matter, and the 
judgeshall not require them to find the defendant guilty, merely 
on the proof of publishing, and on the sense ascribed to the sup- 
posed libel iu such complaint or information. The statute is 
wholly silent as to actions of scandalvin ma^natinuy or for u 
libel.'’ — Holt's Tmw of fJbelj p. 37. 
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index. 


A 

JCTIONES legis, account of, 68. Like tlie writs used in tfae 
English courts, 70,71. 

Administration impenclied, forsquondcringtlie pnhiicmonev. 50. 
Advantages, peculiar to the Knglish constitution, 107. That 

accrue t() the people on appointing representatives, 140. 

iiiflius publishes the forms of the lavv-suits at Home 6 q 
A gnati, law of, 77. ’ 

Aldoy conjectures of the modern civilians on the Roman word 
of, 77, 

Americans, why they should not be granted their demands 
251 . ’ 

Appeals from the court of equity, carried before the house of 
lords^ 84 . 

Arbitrary imprisonments abolished, 29. 

Aristocracy, advantages and disadvantages of that form of govern- 
ment, 270. Two kinds of arislocruticul government described 
272. App. ’ 

Army, a standing one, against the law, 50 . How lono- esta- 
blislied for, ibid. 

Arrests, prohibited under two pounds, 66. And under teu 
pounds, ibid. 

Assemblies, in France, hindered by their number to protect their 
freedom, 24 . People appear in, with a halter on, 122. Of 
the Romans treated with insolence, 145. No one ever enjoyecl 
so much liberty as the English commons, 123 . 

Atb eniaiis appropriate the public money to public shows, 122. 
Aiidebert, lord 01 Perigueux, auswer to Hugh Capet, 8. 

Aula RegL<iy court of, established, and its power, 9. Originally 
the common court of justice, 64. Presiaed over by the king, 
ibid. 

Author’s remark 011 the justice of tlie English laws, 193. His 
conversation with a Venetian, 222 . And witfi Dr. Franklin, 050. 

B 

Barber of Athens, why put to the torture, 150 . 

Barons of England, tlieir w'ay of living, 12. Their methods to 
preserve their liberty, ]2, 13 . Oblige king John to sign the 
charter of the forest and magtia ebartay 15 . Jealous of the 
clergy, 57, 

i^earn, re-united to the crown of France, lo. 
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Beauvais, tlie place where the seditien of the Jaquerie began, 20. 
Bcnnet, sir John, impenched and expelled parliaiuent, 201 . 
Bensoi), Mr. Heiry, expelled parliament. 201. 

Bill of rights established, 33 . • • • *i i ^ « r 

Bills for ffnuitinff money, must have their origin in the house of 

commons, 3 ?. The ceremony observed in passing them, 38 . 

When passed by the king, their force, 3 £), The ceremonies oh- 

served before they can pass, 146 . The last rejected in England, 

Blackstone, judge, his remark on the riglit of an iudividnal 

prefeiriiio' complaints against tiie abuses of governineiit, 173 . 

His remark on the affair of the Russian ambassador lieing 
arrested, 205 . 

Brittany, re-united to the crown of France, ii. 

Bur«-undv, re-united to the crown of France, 11, ^ r 

Burnet, bishop, his remark on the commons in the affiiir of 

sir John Coventry, 199, 

C 

Cains, obliged to kill himself, on being deserted by the people of 
Rome, 144 . 

Capias, an account of the writ of, 64 . 

Capitol, why hid from the people of Rome, 137 - 
Censorial tribunal, on account of, i6u. 

Ceremonies observed when the king summons the parUament, 
35 . 

Challenges, the names of, in challenging a jury, 94, 95. 
Champagne, re-united to the crown of France, 11, 

Chancellor, lord, should he disagree on a case with the meters in 
chancery, it is carried before the parliament, 72. His power 
compared with that of the Roman prsetor, 80 . 

Chancery, high court of, called the manufactory of justice, 71. 
The definition of its power by Dr, Johnson, 75, Process of, 60 . 
Instituted before the court of exchequer, ibid, 

Charles 1, had to cope with the whole nation, 26 . Ignorant of the 
danger which surrounded him, ibid- The use of Scotland and 
Ireland to him, ibid. Reconciled to the people, 29. Plis con- 
dn cl occasions the nation to suspect bis designs, ibid. Assents 
to every thing proposed by parliament at bis accession, 46. 
Charles li. culled overto the throne, 30 . His desig ns foreseen by 
the commons, and frustrated, ibid. His guards declared 
anti-constitutio.iial, 50 . Why be dissolved three successive 
parliaments, I70. His attack on sir John Coventry, 198. 
Charter of the forest, signed by king John, 15 . 

Cicero’s remark on the •Roman laws, 63. On the judges, 191, 
In his speech against Piso, ibid. His account of the Social 
war, 192. 

Citizens of Rome, the number killed at the death of Giaccbus, iso. 
One culled to defend bis ri^it, 91. Scourged, isfr. Made 
slaves to their Creditois, 176. Retreat over the Annio,i6trf, The 
manner of their being put to death by order of the senate, 206. 
Divided iu ceaturlx, 228. ' 
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Civil society, the duties to be csfablisbed at the formation, 135 . 
matters, the law relative thereto, 62. 


Distinction , . . , 

taiuedof itby many political writers, 261. W hat really consti- 
tutes the freest government, 263. ^ 

an account of the writ of, 74. 

Clergy of England can only be convened by tlie king, 40 . Their 
assembly the model of the house of commons, 41 . Cannot 
touch the laws, customs, and statutes of the kingdom, 49. 

Cognati, law' of, 77. , 1 1 , ■ 

Colonies, the effects they would produce should they obtain a 

ri«-ht to treat with the crown, without the interference of the 
legislature, 249. 

Corsica, made un Pays d^EtatSy 248 . 

Coke, sir Edw'ardj the oracle of the commou law, 60. 

Commerce and printing, diffused new notions into the people, 27* 

Committee, the form of choosing one in parliament, 55 . 

Common pleas, an account of tlie court of, 61. 

Commons, their power at first being summoned into parlia- 
iiieut, IH. Beafaii to annex petitions to the bills by which |upy 
granted subsidies, 23 . The I'apid increase of their power, 
Procure some ministers to be condemned, ibid., VVould not 
acknowledge any law but w’bat they assented to, ibid, ^ 
fused to gTaut subsidies betore their petition was onsw'ered, 
ibid. Afraid to form an opposition against the house of 
Tudor, 24 . Their adherence to their rights, 95 . ^ Beg^ii to 
recover from the consternation they were tlirowii into hy the 
extinction of the nobles, 27. Became sensible of their power, 
and resolv'cd to make use of it against king Charles 1 . 27 * I heir 
vain efiort to establish a democracy, 30 . N^^*^** siiff^ tlie 

lords to make any alteration in their mon^ hills, 37. • Xheir 
method of redressing grievances, 43 . kin^ a 

revenue for life, 44 . Never permit a money hill to begm but 
with themselves, 47. Their dependauce on the ^‘rown, md. 
Their first misundersUiiidiug with the house of 47. 

Reject all alterations the lords make in inoney bills without 
cxuuliiiiiig' tbein, ibid. Impeach the earl of Oxford, 52 - 

mode when tbe king attends parliament, 123 . The cerenmnies 
used w’hen they carry bills to tlie house ol loids, 124 . Enjt^ 

more privile2*es than anv other popufor assenibly e\er di< , 
Their proceedings in ‘gmiiting subsidies, 120 . secured to 
themselves a rigiit of proposing laws, lAie/. Hove prevailed 
upon the executive power to renounce all claim to the proposing 
laws, ibid. Follow the same mode with the messages from, as 
with the petitions of the people, ibid The ceremonies m 
passmg hills, 146 . Their jealousy of the freedom ot speech, 147. 
Declai’atioii against king James, 1 / 2 . Their tenacious ness 

. chartay 184 . Passed the act called the petition of 

right, res. Their vigilance in the reign of Hcuiy Vlll. and 
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Cliorles II. 197; 19s. Their protection ^of sir John Co- 
ventry, 199. Carry a bill to exclude from the- crown the 
immediate heir, 214 . Reject the bill proposed by the house of 
lords toabridgfe the povier of the crown, 215. 

Confederacy of the barons against king" John, ]5, 

Conjectures of the modern civilians on the Roman word Alboy 77. 
Conquest, said to mean acqiiisitian, in the feudal system, 5. 
Constitiitiou, of England, the difficulty of knowing, 1 . Depends 
upon the pa^ions of mankind, 2. Foreign trade has no 
connection with the principles of it, ibid. Its effect on fo- 
reianers, ibid. Reasons why it does not appear in the same 
light to a native os a foreigner, 2, 3 . Its present form not 
the same as in the time of the Saxons. 4. Its re:d principles 
fixed at the conquest, 5 . The boundaries which it Ims set to 
the royal prerogative, 41, Keeps the king in astute of depen- 
dance, 42 . Advantages peculiar to it, 107, The authority it 
has placed in the king, ] 11. ToUiHy differs from rcpuhlicnn 
governments, 127. A representnlii'e one compared with a 
populni one,- 141 . In what manner it has found means to 
remedy the evils attending a state, 353. The principles it is 

tounded on, Q34. Established on its ancient foundation at the 
accession of Charles 11. ibid. 

Consuls of Rome, take away the laws from the senate, 150. The 
power- they assumed, 179^ ’ 

Coventry, sir John, attack on, by Charles II. jos, 100, 

different ones for the administration of justice in Eng- 

► V u law, their power in balancing that of the 

ourt of chancery, 83. And can prevent the courts of'enuitv 
from the mode of trial bvjury, ibid. ^ ^ 

h!^n’ prevention cd them the legitimate and proper end of 
human pnnishnients, 263, App. ^ pt^rouu 01 

v^rirninal justice treated of, 83. 

kbH; ‘'4® *'■« Norman 

fir ^ Ijetween ihe kinff and the 

S^urv’by Huoh- fc®’ he*e- 

Nninir Its ancient iiheritance 40 

Eno-iand ' without a ““ ’ 99 - d( 
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Decemvirs, appointed in Rome, to forma code of laws, 180. Ex- 
pelled from Home, ibid. 

Dekius, Anne, a man killed arresting her, 173. 

Democracy, advantages and evils of that fonn of o-overn- 
iiient, 270. App. yome advantages ^of a dcmocrutic constitu- 
tion which should never be neglected, 273, 274. Said to be 
suited only to the affairs of a small state, 275. A federal re- 
public seeiiiiugly au exception to this, 276. 

Democraiical government attempted to be substituted in Eno-- 
land, 30 . * 

Deputies of towns and boroughs first legally admitted into par- 

Iiaineiit, 18 . Of Scotland, compared with those of the United 
Provinces, 35. 

Deserters, a number throw n down the Tarpeian rock, at Rome 
150 . ’ ’ 

prnco, laws of, written in blood, 207. 

Duties, hereditary, belonging to the king, 42 . 

E 

Edict, produced by Aqnil ins to prev^ent frauds, 78. Series of, 
published at different limes : their uames, ibid, Uf the prstors 
some abolished, 81 . Those filed by the emperor Adrian, calletf 
perpetuum edictum, 82 . 

Edward the first, called the English Justinian, 17. 'His clia; 
ter, ibid. Admits deputies of towns and boroughs into par- 
liament, - 18 . His method to raise supplies, tdic/. Obliged 
to confirm WQ^wa eleven times, 19. Agrees tbat^ no 

tax should be laid without tlie consent of thclords and com- 
mons, ibid. 

Edward the sixth abolishes the 'laws against high treason, 25 . 
H is acquiescence with parliament at his accession, 46. 

Eo*hert unites England into one kingdom, 4. 

Elections, precautions taken by law to insure the freedom of, 35. 

Elector, the qualificatioiisTeqiiircd for heitig one iu a county, 35, 

Elizabeth, queen, her brilliant reign, 25 . 

Emperor, has not so much power as the king of England, 59. 

Empson and Dudley fell victims to the commons, 197. 

England, why deserted by the Romans, 4. Became a prey to fo- 
reig-iiers, i'A. United into one kingdom, ib. The number of 
fiefs divided into by the conqueror, 8 . How affected by the 
feudal system, 9.22. How it k^t its liberty, J2. The ad- 
vantage It had over France, 14 . The advantage of its subjects 
to suppress tyranny, 15 . Description of its freedom by Philip 
de Commines, 22. Its situation in the reign of Henry the 
sixth, 23 , and seventh, ibid. Compared with France in regard 
of preserving its liberty, 24 , People of, still retain their no- 
tion of liberty, ib. Stained with cruelties by queen Mary, 25 . 
Began to recover under queen Elizabeth, ib. Began to recover 
from its lethargy under the Stuarts, 26. The advantages it 
enjoys by a purfiaiuent, 4.5. The method taken to seize a per- 
soii,*(54. AU the executive authority placed out of the baud of 
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those in whom the people trust, 153 . The advantage it derives 
from a kingly government, 15 ( 5 . The care taken in every re- 
volution of, for (he subject, 193. ('ompared with Rome, 2^5. 
A few words on the nature of the divisions that take place in 
it, 252 , The attention of its legislature in providing- for tiie 
welfare of the people, 2 . 56 . 

English, cannot take oflence at having the principles of their 
constitution studied by a foreigner, 3. Averse to study the 
Roman laws, 57, 58 . 66 . 

English governuient, a third advantage peculiar to, 125 . Lan- 
guage abolished by William the conqueror, 38 . Established 
in the courts of justice by Edward 111 . ibid^ 

Ephori, the, obtained by the Lacedemonians, 142 . 

Equity, the courts of, 75. The power of its judges, 76. An of- 
lice of the kind found requisite at Rome, ibid. In England pro- 
vided for a great number of cases, 78, 79. Its origin, 79. 
Never able to supersede the other courts of law, S2. Cannot 
use in their proceedings the mode of trial hy jury, 83 , Restric- 
tions on its judges, S4. 

Errors corrected which are fatal to society, ]. 

Exchequer, court of, its origin and present form, 61. Exche- 
quer chamber court, account of, 62. Followed the examples 
of the court of chancery, 80 . 

Excise, a branch of, annexed to the crown, 42. 

Executive power, an account of, 39. The unity of, 107. More 
easily confined when it is one, 117. Its grea’tness, no. Dif- 
ference between it and the legislative power, ibid. When al- 
.lowed an independency, a civil war followed, 121. The cala- 
mities that follow when in a state of de pen dance on the leo'is- 
lative power, 130 . Its power in the hands of the king, fai. 
Not perunittcd to touch the subject, 193. 
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r^ply to the bishop of London, when he told him he 
must go to the rock, joo. 

his servant was cleared, altliough tie 

^Fritce^fi G- Established in 

sJi l tontS*; <liflhrent orders of, in England, 13 . 

Fictimt^? r ^ oppression and misery, 20. 

F‘ r ^**1*^’ some cases, 73. 

Fiefs wprr'^ n 7 ^ Charles le Gross, 6. 

larv ibid Ti ^ 7 * When became heredi- 

Pokes^niMj* rtf *0 number that England was divided into, 8. 

Fine the rtl ^^'^ first signal, 

3(5* • ^ liable to, in attempting- to bribe a voter, 

‘"'S'erTd fo^it brthe"p\oJferS 
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Fleuungfs, how crushed at the great revolt; lo. 

Foreign trade has no connection with the real principles of 

Foreigners, how affected with the English constitution 3 
advantageiheythaveiu studying it^ ibid, ’ ‘ 

Formalities in law, contrived by the Roman lawyers, 68. 

in the English pleadings, .71, ^ 

FormuliBy the ancient law of, 69. 

Forest laws imposed by the* conqueror, 8. 

Fortesciie, chaiicellor his arguments against the civil laws, 53. 
France, liow afiected by the feudal system, 9. Reasons why it 

tape England had over it, by being one’^L^iivTded state. u‘ 
The form of Its assemblies, 19. Desolated by the nobilitv on’ 

Itsstate in the fourt^nth century, ibid. Its power in the rei^n 

rawt“uL^*’ ^ i‘s states in proposing new 

Francis 1 . adds Brittany to the crown of France, li. 

Franklin, Dr. his remark on the Americans gran tin o' aids to 
crown, 249 , 250 . ® ® 

French. language introduced into England.hy William the •• 

queror, 38 . 

G 

Game, the exclusive privilege of kiUing, reserved. by the kino-.-fl 
Gavel kind, law of, 6o. '“oj o- 

Geneva, citizens of, their method of preseating remonstrances, 

George 1. unacquainted with his right of power, 236. 

G^man nations, their independency wno conquered Gaul 6 
Their division of the conquered lands, ^ * 

Germany, its state in the time of the feudal system, 22. Comnarpd 
w*ith France in the time of Hu^h Capet, Ibid, 

Governments, ancient, the calamities they suffered when the exe- 
cutive power was dependent on thcle»'islative, 130. The supe- 
rior excellence of, ill which the people act only thro uo-h their 
representatives, 147. English, contrasted with others, 153. 
English, an inward view of, 209. English,* bow the different ' 

f iarts support and* assist each^ other, 030. In danger when Co- 
umbus was on his passage to England, ibid. Advantage pecn- 
liarto, ibid. What a person of judgment would have safd to> 
those who were about to establish such none, 231 . English, 
the influence it has on the minds of the people, 255 ; 

Gracchi, death of the, 150. 

Quards, the Dumber kept up by Charles 11 . 50. 

A 


H 


Habeas corpus act established, 31. 104 . Its value, ibid, 
ferent articles of,- 105 .. Its origin, 196. * * 

Hadriany emperor,* remedies* the abuse of the pnetors, 81 . 
aiders himself another Numa, S2. 


pif- 

Con- 
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Male, judg“c, liis opiiiioaona jury, 93. . 

Hamper, account of the office of, 72. 

Hnnancriuni, the office of, 7 -* 

Hannibal acts ngninst the will of tlie senate, 116. 

Henanit’s remarks on the English chang'ing* their religion, 58 . 

Henry IV. re-nnites Nnrarre and Brain to the crown of 
France, 11, Purchases the RIarquisate of Salnces,iAiV/. 

Henry I. of England, initigates llie rigour of the feudal law, in 
favour of the barons, 14. Abolished the law of the cur- 
fcii, ihid. 

Henry VII. succeeds to the crown, 23 . His power, 04, 

Henry IV. of England, claims the crown, 184 . How tied down 
by parliament, ibid, 

Hi^h treason, the methods of prosecuting a person for, 96. 

Holland, the civil law adopted tliere, 59. 

Holt, justice, his opinion on an assistant of a constable heiiif’' 

killed, 173, “ 

Hottouian, bis proof of the crown of France being elective under 
the two first race of kings, 7 

House of lords, what persons composed of, 36. Their pre-emi- 
neucc over the house of commons, i 23 . Ceremonies observed 
by them^wheu bills are presented by the commons, J04. Have 
thi; privilege of voting by proxy, ibid. 

Hugh Cupel established the hereditariship of fiefs, 7. Ascends 
the throne of France to the prejudice of Charles of Lor- 
raine, ibid. Rendered the crown heredltniy in his own fa- 
mily, ihid. His slender aulhoritv over tlie'lords, ibid. The 
answer he received from the viscoiml Perigiieux, ibid. Seizes 
the lordship of Rambnuilet, 1 1 . 

Hungerford, Mr. expelled parliament, Qoi. 


I 

IndiyiduaU of England, in what manner they l)ecome aequaiiiled 
with the state ol the nation, 16 . 3 , 164 . 

Iiihahitaats of the Eastiridies surprised at the fictions in the Eno*- 
. lish laws, 75. ® 

Inquisitorial tiibunal ofthchigh commission instituted, 26. 

John, king ot England, forsaken by his courtiers, 15. Signs the 
. . charter ot the forest ami magna chdrta, ibid. 
luiDnsoument, laws relative thereto, 103 

Irejancl, the service of to Charles I. as. The power of its pKr- 
liaineutjn regard to bills, log. * 5 

JiunesX.contmuaUvassertinjr that the power of kings was nottohe 

that he could give HO opiuiou, 49. His accession considereii 
as a kind of revolution, 1S5. 

James 11. puisi^s the measures vyhich had proved so fatal to liis 

^unlv, 31 . Endeavours to a ball sh ihe protestant religion, ib 
fertrontd, ol the causk oflns befiig. 

iJu^ucrjc, sedition of, in France, 20. ' 
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Jenks, Francis, for whom the habeas corpus net wfxs made lofi 
Johnson, Dr. his definition of the power of the coui t ofS^^ 

Judges made indepoiideut, 4 i. Cannot he deprived of ihe.ir em- 
ployment except by pnrlianuMit, sG. When supported by mi- 
litary torccjb;. Of the court of equity, their power, 7G. Ful- 
lo\v the ways ot the Koman jurisconsults, ibid. Equity re- 
strictions on, 83 . llieii* iniquity in Rome, 190. Have no 
power over a person after he is convicted by the jury, iixi. 
Convicted iu England, for exactions in the exercise of their 
offices, 19G. Some hanged in England, for a'ttcmptinfrto render 
the crown arbitrary, 197. Several punished in England, 19s. 
Judicial authority, why it ought not to reside iua single body, 92. 

Power in Uome a mere instriiiucnt of tyranny, 149, 
Jurisconsults of Rome contrive a new way to keep their new form 
aseciet on their old ones being known, G9. Had a greater 
power than the English puiliameiit, 74. , 

Jurymen, the right ol challenging*, , 515 . 

Jury, trial by, revived by Henry 11 . 14. Number of persons to 
compose one, 94. Theii* verdict on Wood fall, 9/. Judge 
Flale’s opinion on, 9s, Secures tfie subject from all invasions 
of power, 194. la use iu Normandy, ibid. 

Justice, invvIioQi invested at Rome, 64. In England, the impar- 
. tial distribution of, 204 . 

Jnsiinian, his code of hiws, 82 . 

K 

I 

Kin^s all exterminated in the ancient slates of Greece, 210. Have 
iJiily been able to exert the prerogative ot their crowns by 
standing armies, ibid, 

■King’s bench, an account of the court of, fe- 
King, tlic third constitutive part of parliament, 36. His power 
over the parliament in proroguing and siiiiiuionitig*, ibid. No 
more than a magistrate in the exercise of his powers ot govern- 
ment, 40 * His firat preroguti ve as supreme magistrate, 40 . 49. 
Source of all judicial power, and chief of all the courts of law, 

40 
doi 

hretue hi'a’d ’of'th'e'criHreh/ 4 ^^^ 49 - t-’a" “'one asscaible the 

cler*^y, 40 . Is generalissimo of all the sea and land forces, 41 . 
Has^the sole power of making war or peace, A 

reach of all cuurtsoflavv.ifttd. Invesled with » I ‘he. 

tivts claimed by absolute iiiouarchs, i6i(l. 1“ 
peudance, 4iJ. His hereditary duties, riid. Hisdcpendouce oil 
parliament, ibid. U'liea grunted a revenue tor 1"^, “y 

• clnsiveri«-btofnsseiubliiigparliauieiils, 48 . Obliged toasseiiible 

n parliaiimnt once in ibree years, ibid. Upon what occasions only 
lie can ubridge the term fixed fora prorogation, 49. Cannot allot 

Cc 3 


>urce of all judicial power, and chief of all the courts of law, 
. Looked upon ns the universal proprietur of the km^- 

ill ibid His secoinl prBrogntivc is tci he llie Joiintaio of 
uour ibid, (s the superinteiidnnt of commerce, ibid. Is su- 
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the established relig’ioii, nor ohiiffe people to alter their refi- 
gfions opinions, 49. Must not pro&s the religion the legisla- 
ture has forbidden, ibid. Has no jurisdiction to dispose of the 
effects of the people, ibid. Has the privilege of coining money, 
but cannot alter the standard, ibid. Has the povrer of pardon- 
ing offenders, ibid. His power over military and naval af- 
fairs, 50 . Cannot raise soldiers but with consent of parlia- 
ment, ibid. Has the command of the troops established by par- 
liaiivent, idl'd. His coronation oath, 51 . Cannot act w'ithout 
ministers, 52 . Has no power to take any thing from the 
people, 56. Has more power than the emperor, 59. The ad- 
vantage of one to a free goi^ernment, 107. The sacredness of 
his person, 111. The greatness of his prerogative, tdirf. Ce- 
remony of the commons when he attends parliament, 123 . 
Cannot make any alterations in the bills presented to him by 
the two bouses of narliament, but may reject them, 129. His 
great power, by oeing solely invested wdth the executive 
authority, 131 . Dare not meddle with the legislative power, ihid. 
Leaves his power without doors when sitting in parliament, id. 
His vast power over the other legislative powers, 154. The 
only independent power in the state, ibid. His value to the 
Lnglish constitution, 156. The method he must begin with to 
ensTave the people, 229. Has an exclusive power iu foreign 
affairs, 238 . His power compared with the king of Sweden’s, id. 
The method he takes to refuse his assent to bills, 253 . 


L 

Lacedaemonian’s answer^ 176. 

Latitat, wnt-o^ 74 . 

Laws, those of JEugland arrived to perfection -at once, according to 
judge Hale, 18 . A^i list heretics repealed, 31. Made in Rome 
to restore efjiiality muud impracticable, 45 , Ancient ones re- 
stored at the accession of Charles I. ibid. Roman, the aversion 
of the English to them, 57. Civil law adopted in Holland, 50. 
Tiiose that have takeu place in England, wid. The priucipal 
objects settled by the common and civil, idirf. The source of 

I* u of gavel kind and borough Eng- 

i^, idirt. Civil, subject to the control of the common, and 
where studied, 61. Source of the written law, ibid. Those 
relative to civil matters, 62, VV hen they begin to be formed in 

An account of those of the luimans, 64, 65. 68. 
the twelve tables, 65 . Changes in England concerning 

arrests, 65,66. Reject iu England those of Rome, 66. Junius’s 

remark on, 97. Relative to imprisonment, 103. The business 

of proposing, lodpred in the hands of the people, 125 . To 

whom they should he trusted to frame, 130. The crow u not al- 

owed to make any 131. Whether they would be of ad vunhige 

o public liberty, if the people at large were to enact them, 16. 

Laws enacted in Geneva, 138. The manner after which those 

executed iu England, 186 . The justness of 
then] remarked l>y foreigfiiers, 204. 
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Lawyers, French, at all times ready to aggrandise the crown, lo. 
English ones attribute the liberty they enjoy to having rejected 
the laws of Rome, 59* Contrive difHculties to make their as- 
sistance needful, 67. Their unwillingness to depart from old 
forms, 74. 

Le 0‘isIative power, account of, 34 . Belongs to parliament 
alone, ibid. Couipelled to reduce all its members under public 
power, 86. A second peculiarity of the division of, 119. its 
power, 120. Not to be meddled with by the king, 131 . Care 
of, not to suffer cruel precedents in the execution of crimi- 
nals, 208 . 

Lex Calpurnia derepetundis passed, 190. Lex Junia passed, ibid. 

- Corneiia^ published at Rome, 81 . 

Terentilla^ passed, 179* 

— — Porc/a, passed, 1 89. Lex Seinproniay ibid. 

Libel, power of decision of juries iu cases of, 282 . App, 

Liberty, the causes of, iu the English nation, 4 . How stiffed in 
its birth, 10* Began to establish itself under the two first 
Flenrys, 14 . The advantage it received by cAnr^n, j6. 

Of individuals, 55. Ofprivate liberty, ibid. Whether it would 
be au advantage to it, if the laws should be enacted by the votes 
of the people at large, 131 . The word greatly misunder- 
stood, 132 . What it consists of, 134 . Made the common cause 
of all in ;^gland, 156. 170. Of the press, 159. Goddess of, 

where she has erected hersclt a temple, 258 . 

Liberty of the press, definition or description of, 277- App. In 
what sense it may be regarded as a natural right, 278. The 
effect of a free press, ibid. All the abridgments and reserva- 
tions of the liberty of the press by the*laws of England, founded 
upon some sufficient cause, 279. Oppression of a licenser of 
the press, 281 . Interests of the public morals and peace require 
the inter position of a licenser for dramatic represeutations, ibid. 
Power of juries in deciding with respect to libels, 282 . 

Lord lieutenant ofacouuw, no right to interfere in elections, 

nor lord of parliament, 36. , . 

Lords, house of, their misunderstandiu^ with the commons, 48 . 
Their declaration against king’ James 11 . 172. T^ieir integrity 

^ in their le^islutive and judicial capacityj 202t i heir wantiu^ 

to abridge the power ol the crown, 214 . . , - , 

Louis, St. obliged to coufirm the privilege of the first barons, 7. 
Louis XL adds Proveuce to the crown, 11 . Louis Alll. pur- 
chases Sedan, 11. ‘ . „ . , .u i-i- 

Lyttletoi^ lord, a remark lu his Persian letters, on the liberties 

of the English, 172. 

o M 



ence between this charter and tlie Irwity of St. Maur, 17. ^’0“- 
firmed eleven tijues by Edward the first, and obliged to be read. 
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twice a year in ail cathedrals, ig. E.vcomninnicntron denounced 
ag:ainst those who should violate it, ibid. Still the foundation 
of public liberty, ] 83 . 

Mnn, the only one, able to put the Fovernmeut in dangler, 112. 
He gives his vote to the passing ot a law, himself made, 133. 
His situation when his conscience takes part against him, i65. 
Marlborough, duke of, obliged to resign, 116. 

Martial law abolished, 29. 

Manlius's four words to the people of Rome, 176. 

Mary, queen, astonishes the world with her cruelties, 

Masters in chancery, should they disagree in a case wirii the chan- 
. cellor, it is carried before parliament, 72. 

Member of the house of commons, the requisite qualideatious for 
one, 35 . If he accepts an office, his place is declared vacant 
but he may be re-elected, 54. Loses all his greatness bv ac’ 
cepting of a title, lu. The election of, 1*57, His privi- 
I^e, 200. The care tjie members take of speaking personal I v 
of each other in their debates, and of the king and h^use of lords*, 
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Memmius killed in the forum, isg. 

M^sengersofthe crown prosecuted by journeymen printers, 205. 
Military force, the protection of the judges, 67. 

Mixed government, best calculated to secure the advantages and 

avoid the evils of the simple forms, 271 . App. 
i onipcMon, sir Giles, impeached by the commons, 201. 

Monarchy, English, the diflerence between thatand all others, ^OQ 

hereditary preferable to an electfvc 
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‘he state (o 

Lglish and ibe French difference between the 

“PPlieable to Eng- 

^sLTifcivTl‘ai,it%‘7 i“<^"™p‘“ible with a 

Ngn^Ie, servant of sir Henry Ferrers, not hanged for mnr- 

N^bfcluiS; bemwerb?tJ.rkint,^r““ ^ ‘®- 

H«gT&a"pet oTth^ tSrr.*'’ Wve’X'tiu 
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Deonlo o» * * Lose the afiection of the 


people.oi. 

Norniundy re- 


united to the crown of France, 11. 
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Oath, the one the king takes at his coronation, si. 


P 

Pandects, the laws of, refused in England, 57, Forbidden to be 

. studied by king Stephen, lAirf. u 00 

Pardon, no oue can be pleaded in bar to an impeacbuient bv the 

. commons, 53. ^ 

Parliament, of Paris, the privileges of its members, 90. 

— , frame the bill of rights, 33. The only people to 

power belongs, 34. The constituent parts 
ot, loid. VVhat composed of, ibid. How prorogued and sam- 
moned to meet, 36. Intrusted with the care of the nutiou 37. 
The singmlarity of French being spoken in it, 38 . Ceases to* 
exist when dissolved or prorogued, 39. Its power over ihe 
king, 42 * Its power at the beginning of a new' reign 45. Its 


I'arva xja^a. omce or, 72. 

Peasantry^oi France, their views, 30, 21. 

gland, the mode of lr3'ing one, 99, Theprivile 


power to oppose the usurpations of prerogative, ibid. ' Enacted 
that the will of the king snould have the rorce of laws, 46. Cor- 
rectmany abuses at the accession of Charles 1 . ibid. Its being 
depends upon the crown, 47. Obliged to be assembled once in 
three years, 48 . The number of troops it has thought proper to 
establish, 50. Can refuse the king the power of military dis- 
cipline, 51 . Have power to do every thing but make a man a 
womau, 74. When allowed to sit seven years, 122. In what 
its power can be abridged, 15s. 

Parva Baga^ ^ffice of, 72. 

Peasantry 0 ” 

Peers of En 
of, 202. 

Peopicof England, sensible of their importance, and obtain great 
privileges, 17. Attempt to establish a democracy, oo. Sub- 
jected to the long parliamcut, and afterwards to the protec- 
tor, ibid. Convinced that they could not establish liberty hy 
interfering in the common business of j^overnment, ibid. With- 
draw their allegiance from James IL 50 . Cannot be looked 
upon as a free people, 131. Advantages to them from appoint- 
ing representatives, 1 40 . 142 . Of LacedEenion obtain their 
epTiori, ibid. Of Rome obtain their tribunes, ibid. Effects 
that have resulted from their power being completely delegated 
to their representatives^ 145 - The powers which they exercise, 
157. Their privilege ID presenting petitions, and talking on 
the conduct of government, 160. 922 . Their conduct in cboos- 
i ng members of parliament in Charles the second’s time’, 170. 
The great degree of freedom they enjoy, 219- The ineaiis they 
possess of iodnenciog the conduct of government, 229- The 
influence which the nature of the government has on their 
minds and manners, 255 . 

Person charged with a crime, methods taken with a, 93 * 
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Personal security, secured by private liberty, 56. 

liberty, distinction between it and civil liberty, 260. 

App. . ^ 

Petition of ri^bt, act of, passed, 185 . 

Philip de Valois, purchases the barony of Montpellier, 11. 
Philosophy, the spirit of, whiclj distinguishes the present ag’e, 1. 
Political gcovernmeDt, aimlvsis of the different kinds of, 269, App. 

' Separate advantages and disadvantages of the three principal 
forms of government, £ 69 } 270. Advantages to be derived from 
a mixed government, 271. Preference of an hereditary to an 
elective monarchy, ibid. Two kinds of democracies described, 
272 . 

Politicians of antiquity, wished for such a mode of government as 
the English, 257. 

Praetor, at Rome, his edict to enable people to recover goods 
carried off by force, 77. Had more power than the lord chan- 
cellor of England has, 80 . Arbitrary proceedings of, 81 . Their 
abuses remedied by the emperor Adrian, 82 . 

Prejudices, vanish by time m a nation which are dangerous to 
attack, 1. 

Press, liberty of, 159. How protected, 162. The power it has 
. in making all persons act uprightly, j64. How far it is from 
beinji injurious to the reputation of individuals, l65. Im- 
possible for it to exist in a despotic govern me nt, 166. The 
effect it has on great persons in power, ibid. It enables the 
people to exert those means which the constitution has be- 
stowed on them, ibid. Does not exist any where but in En®*- 
land, 221. ® 

Princes of the blood, their pre-eminence, II2. 

Prisoner, the mode of proceeding with one, 03, 04 05 His 

n^lit of challenging jury, 94! In case of high treason, 

The great lenity shewn in England to, io<>. > 

Priiy council, can make no alteration in the bills presented by 
parliament, I29. ^ ^ 

Proceedings, how carried on in the administration of criminal 
justice, 91 

Process, civil one, the begimiino of, fe. The difference be- 

- ““d France. 03 . Of the court of chan- 

cerv, 80 . 

'‘Tn [tis'work.'tye.''^"* 

‘Property, the right of, 56. 

Provence, re-uniied to the crown of Fi-ance 11 

Punishment for crimes, its legitimate and proper end, 0^3 App 

di/rne^laL“ punishment human tlmn'^iii 

ki ”d!“^f ““'y “ rew’examples of Inch 




Qu^rrh^w^e^Xcou:,: “nr”-" 

Quintillian's rcninrk on the '^man laws7^!" *' 
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Religion, nations oV, unite with liberty,. 27 
Representatives, their watchfulness on tlie motions of uower ui 

litive nut'lmWtr'iao*’’ Tr‘“V''^ 'I'’® 

peonle’s onw.r i..i aT '® have resulted from the 

people s power being delegated to, 145 

E Qn" to be substituted in Eng- 

land, 30. Disadvantages attending on, loe, lOQ. I4fi. ® 

1^3!*^'*^*^ liberty is brought about, 107, 


Resistance, right of, 171. 

Restrictions, new ones, made by the commons, 47. 
KevoIntjon,.the tbird ara in the constitution of England, 33. The 
peculiar manner in which they have alwavs bein concluded in 
JLngiand, 176. In some stales not for tiie.gpod of the public 
in geneml, but m England quite the reverse, 177. Ends in 

the public,* ] 83 . The services of that in 168Q 

to the public, 186. 217. 

Rolls, master of the, his power,' 83 . 

Romans, reasons for their giving up Great Britain, 4. Made 
a vote that the regal governmeut should never be rcresta- 
mished, I87. Eight? thousand massacred in one day, 191. 
The method among tiiem of serving arrests, 64. 

Rome, .the method of seidng persons there, 64. Disorders that 
arose from the nutiire of its government, 192, Compared with 

England, 225 , 226. 

Royal prerogative, the boundaries which the constitution has set 
to it, 40 . 

Running Mead, where the charters were signed by king John, 

Russian ambassador arrested in the reign of queen Anne, conse- 
quence of, 205 . 


S 

Saluces, re-united to the crown of France. 11, 

Saturninus, tribune, killed at thp foot of tbe capitol, I89. 

Saxon goverument, pretended Sy some not to be altered at tht 



conquest, 5. Apnears to have little affinity with the present 
constitution, 4. Some of its laws established by the Noriimn 
race, 5 . 

Scipio Nasica orer-niles the assembly, 143. 

Scotland, the number of deputies it s*ends to parliament, 35. Its 
deputies compared with those of the United Provinces, ibid. 
The power ot its assembly, called lords of articles, 128 . 
Secretary of state, prosecuted by an individual, 205 . 

Serjeant Glynn’s speech for VVoodfall, i63. 

Sedan, re-united to the crowh of France, 11. 

Sedition in Franccj called the Jaquerie, 20. 

Senate, of Venice and Rome, power of, 105. Of Rome assume 
the power of laying^ taxes, 138 . Has three hundred soldiers put 
to .death at once for plundering: Rheg-iiim, 188. Their oruHty 
to the citizens, 206. Of Sweden, the power it assumed after 
the death of Charles XII. 21(5. 

Senators of Rome assume the same power os the kintrshad. 177 

Find means to set aside the tribunes, 179. 

Semiestrator, the killing: one from the court of chancery in dis- 
chargee of his business, no murder, 79. 

Sevigne, madam, her remark on the province of Brittany "-rantinir 

supplies to the crown, 043. / *» 

Shenns, their power on criminals, ion 
Small bog-, office of, 73. . 

Social war, in Rome, 192. 

^ wiffn 1.1“ P'"'''“ elections 

^^«^re.[“foH'u7epl.ew ffl Jvf "i/e'' 

of*tlorence to tlie senate, no. 

snr t.m.b 7 r\ii'Su 1 S .yZ'QoJi'o"'' ‘ 5 , 11 ;' 

i- irs&M* ly 

^'^rownf .ily ’"'•hods of -ranting supplies to tlie 

i^'p'ortance to the Eng- 

parliament, ms 

. ‘ha laws of the Pan- 

“"yiy 'wieh UU^^^xercleTbl"^^ ‘''® n®"'!'’ ®““ ''® '^ectual 
Svveden, the Dowei- nf ;t« ^ assembly alone, 246. 

: How thecroWn was <liyposed*orai’’fh'’“y"i^ “®"' J 23 . 

aod at the death of Chaf^erXH o ^’"licntion of Christina, 

^ j — 16. Tlie right allotted to tlic 
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neople i n the government, 228 , 
before the last revolution, 238. 


State of the government of, 


T 

^ch^yneHcat'ss?^ “ S'® ''®‘' “* ‘'"e English entirely 

Taxation thoughts on the riglit being lodged in the renresenta 
lives of the people, and what itmay be exposed to, 244. 

Taxes, in England, not levied but with consent of tlie lord^ 

faw T" tT’ hencFolences, declared contrary to 

aw, o(). Those appropriated for paying the army, 5j. ^ . 

Throne declared vacant, 32. * 

Tiberius Gracchus, murder of, 144, 

Times when laws begin to he foniicd in a country 63 
Tooly, trial of for killing the assistant of a coiistoble,' 173. 

Called the duke of Exeter’s daughter, tbid. Adopted by ^e' 

Greeks, 207. Use of, unknowu in England, £4id' ^ 

1 ours besieged, 7. 

Treaty of St.jviaur, its diiference from magna charta, 17, 
_iesilian[j Sir Robert, bangped with some other judgfes^ 107, 

Trevor, sir John, expelled parliament, 201. 

Trial by jury, revived in the reign of Henry II. 170. Of ad- 
ministration, in case the public money is squandered. 52- 
Tnalspbliged to be in public, 100. 

Tribunes obtained by tue people of Rome, 142 . 178 . Their fear 
of the dictator, 144. Their chief aim in serving them- 
selves, 149. Obtain a law for admitting tlie plebeians to all the 
Jngh offices of state, ibid. Forsake the people’s interest, 150. • 
Their bad policy on being created, 178. Insist upon laws bein^ , 
made to curb the power of the consuls, 179. Acquire great 
^pq.wer, 181 .. Their real aims, ibid, Obtain^tbat one consul 
should be from the plebeiau oraer, ibid, 

Twelve tabjes, law ot, 65 . 68. Had made no provision for cases 
of theft, 77. Nor for cases of fraud, 78. 


V 

V'enetiaii republic, the liberty of the press there, 222. 
y erres, caused the citizens of Rome to be scourged and put to 
death upon crosses, 150 . \ 

Unde Liberty edict of, 77. 

Unde Cognatiy edict of, ibid, 

W 

eights and measures, equality of, established in England, 15. 
William the contmeror subverts the Saxon legislation after the 
conquest, 5. Establishes the feudal system, 6- His reason 
for keeping^ liis army ir^ 8* Divides England into 

fiefs, Imposes the forest laws, and invests himself with 

be whole executive power of government, ibid. Establishes 
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the court called aula regiSy g. Introduces the French dan- 

. ffiiage into Enofland, 38 . . 

Women, protected from some of the severiUes ot the .. Roman 

liiwS’^ 65* ^ 

^Voodftill, Mr, the verdict on him for printing Junius’ Letter, 97.^ 

'Seijcant GIvuii’s speech for, 163. 

Writers, modern ones, their partiality for the ancient §^overn-. 
indits 13 ^» 

Writing-^, th^iiberty of,‘ in Rome, cut bed by seyere laws, o^j. 
Writs used in English courts, like the actiones legis of the Ro- 
mans, 70. The difference between, 71. Their great import- 
ance in law proceedings, 72* The difficulty attending ou, 
creating a new one, 73. An account of that coWed, claustwt. 
fregity 7X. 
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